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SUMMARY

The United States District Court for the Western District of Tennessee grants Dr. Mark Fowler’s Rule
12(b)(6) motion to dismiss Kelvin Dowell’s Second Amended Complaint and denies Dowell’s motion
to appoint counsel as moot. The court concludes that the allegations concerning delayed and allegedly
inadequate medical treatment do not plausibly establish deliberate indifference to serious medical
needs under the Eighth Amendment.
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DISPOSITION dismissed

PROCEDURAL POSTURE Defendant Dr. Mark Fowler moved under Federal Rule of Civil
Procedure 12(b)(6) to dismiss the operative second amended
complaint alleging deliberate indifference to serious medical needs
under 42 U.S.C. § 1983 and the Eighth Amendment.

STANDARD OF REVIEW On a Rule 12(b)(6) motion, the Court accepted well-pleaded factual
allegations as true, viewed the complaint in the light most favorable to
the plaintiff, and determined whether the complaint stated a facially
plausible claim for relief. The Court considered only the pleadings and
documents attached to or incorporated into the complaint.
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QUESTIONS PRESENTED

1. Whether Dowell plausibly alleged that Dr. Fowler acted with deliberate indifference to a serious medical
need in violation of the Eighth Amendment.

2. Whether Fowler's alleged deviation from an outside hospital treatment plan, prescription delay, allegedly
inadequate treatment, discouraging statements, and failure to respond to a medical message constituted
deliberate indifference rather than negligence, medical malpractice, or disagreement over treatment.

3. Whether Dowell's motion to appoint counsel should remain pending after dismissal of the claim against
Fowler.

HOLDINGS

1. Dowell failed to state a claim because the allegations did not plausibly establish that Fowler knowingly
and consciously disregarded an excessive risk to Dowell's health or safety. Fowler's alleged treatment
errors, treatment choices, and failure to follow the outside treatment plan amounted at most to
negligence or disagreement over medical treatment, and Fowler provided examinations and treatment
rather than completely denying care.

2. The motion to appoint counsel was denied as moot because the claim against Fowler was dismissed and
judgment was directed to be entered.

KEY QUOTATIONS

“A claim has facial plausibility when the plaintiff pleads factual content that allows the court to draw the
reasonable inference that the defendant is liable for the misconduct alleged.” (PageID 479)

“This state of mind is satisfied when “the official knows of and disregards an excessive risk to inmate health
or safety.”” (PageID 491)

“Discouraging suffering prisoners from filing medical grievances is not condoned by the Court.” (PageID
498)

“For the reasons stated above, the Court finds that Plaintiff has not stated an Eighth Amendment deliberate
indifference claim under § 1983 as to Dr. Fowler.” (PageID 501)

FACTUAL BACKGROUND

While incarcerated, Dowell experienced severe abdominal pain, constipation, vomiting, a ruptured appendix
with an abscess and infection, and later intestinal and hemorrhoid problems. He alleged that Dr. Fowler failed to
follow a hospital-related antibiotic and appendectomy plan, delayed or mishandled prescriptions, provided
allegedly inadequate treatment, made discouraging comments about Dowell's grievances, and failed to respond



to a medical message. The Court found that Fowler examined and treated Dowell on multiple occasions,
prescribed or administered medications, and did not consciously disregard a substantial risk of serious harm.

PROCEDURAL HISTORY

Dowell filed a pro se § 1983 complaint on January 13, 2022, later amended it, and the first amended complaint
was dismissed without prejudice. The Court dismissed part of the second amended complaint with prejudice,
leaving Leslie Jones and Dr. Fowler as defendants. The Court granted Fowler's Rule 12(b)(6) motion, denied
Dowell's motion to appoint counsel as moot, and directed the Clerk to enter judgment.
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