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SUMMARY

The Vermont Supreme Court reviewed a dispute concerning encroachment on a deeded easement and

the relocation of the easement around a house addition. The court upheld the trial court's authority to

allow the easement to bend around the addition under the circumstances, but declined to adopt a rule

permitting unilateral relocation of easements by servient landowners. The court also struck an advisory

ruling restricting hypothetical future development of the dominant estate and otherwise affirmed the

trial court's decision.
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QUESTIONS PRESENTED

1. Whether the superior court erred by allowing plaintiff to bend the deeded easement around his

encroaching house addition rather than requiring removal of the addition.

2. Whether Vermont should adopt the Restatement (Third) of Property: Servitudes rule permitting a
servient landowner, with court approval, to unilaterally relocate an easement when the relocation would

not materially impair the dominant estate.

3. Whether the superior court improperly issued an advisory ruling restricting use of the easement for
hypothetical future development of the dominant estate.

4. Whether the superior court abused its discretion or otherwise erred in permitting a locked gate,
determining that utility poles were outside the easement, and declining relief concerning a boulder and

alleged damage to flowers.

HOLDINGS

1. Under the particular circumstances, the superior court did not err in allowing plaintiff to bend the

easement around his permanent house addition rather than require its removal.

2. Vermont retains the general rule that an easement may not be relocated without the consent of both the
dominant and servient landowners; the court declined to adopt the Restatement's unilateral-relocation

approach.

3. The superior court improperly issued an advisory ruling limiting defendants' use of the easement for
hypothetical future development, because no actual controversy existed on that issue.

4. The superior court did not abuse its discretion or otherwise commit reversible error in allowing a locked
gate subject to access conditions, finding the utility poles outside the easement, or denying relief

concerning the boulder and alleged flower damage.

KEY QUOTATIONS

“We decline plaintiff's request on cross-appeal for this Court to hold that a servient landowner, with court
approval, may unilaterally relocate an easement without obtaining the consent of the dominant owner.” (904
A.2d at 1057)

“Under these circumstances, the superior court's ruling that the scope of the easement does not include its

use as an avenue for future development is an impermissible advisory opinion.” (904 A.2d at 1059)

“The superior court's April 15, 2004 decision is daffirmed in all respects, except that its restriction on using
the easement as an avenue for future development and its accompanying findings on that issue are stricken
from the decision.” (904 A.2d at 1060)

FACTUAL BACKGROUND



A 1965 deed created a fifty-foot-wide access easement over the retained parcel to provide access to property
later owned by Morristown Landowner's Association. The easement was not described by metes and bounds, and
plaintiff later purchased the servient estate and constructed a house addition that came within ten feet of the
easement's centerline. The parties discussed an alternative road and a possible relocation, but never completed an
agreed permanent substitution; the superior court nevertheless permitted the easement to bend around the
addition and restricted its use for hypothetical future development.

PROCEDURAL HISTORY

Plaintiff sued after the parties disputed plaintiff's construction of a house addition that encroached on the deeded
easement and the availability of an alternative road. The superior court issued interlocutory rulings concerning
the easement's location and permissible use, then after trial allowed plaintiff to bend the easement around the
addition and restricted use of the easement for hypothetical future development of defendants' property.
Defendants appealed several rulings, and plaintiff cross-appealed seeking adoption of a rule permitting unilateral
judicial relocation of easements.

DISPOSITION

affirmed

REMAND INSTRUCTIONS

No remand was ordered. The superior court's April 15, 2004 decision was affirmed except that the restriction on

using the easement as an avenue for future development, and the accompanying findings on that issue, were
stricken.
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