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SUMMARY

The Supreme Court of Virginia held that a nonfunctional commemorative replica handgun may qualify
as a “firearm” under Virginia Code § 18.2-53.1 when it gives the appearance of having the capability
to fire a projectile. The court affirmed Duane Elmer Startin, Jr.’s convictions for using or displaying a
firearm during the commission of a felony, relying on the statute’s purpose of preventing fear of
physical harm. The court distinguished the broader definition applicable under § 18.2-53.1 from the
narrower definition used in the firearm-possession statute.
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PROCEDURAL POSTURE Startin appealed convictions for two counts of using or displaying a
firearm during the commission of a felony under Code § 18.2-53.1.
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QUESTIONS PRESENTED

1. Whether a nonoperational commemorative replica handgun that has the appearance of an actual firearm
qualifies as a firearm under Code § 18.2-53.1.

2. Whether the evidence was sufficient to support Startin's convictions for using or displaying a firearm
during the commission of a felony.

HOLDINGS

1. For purposes of Code § 18.2-53.1, the term firearm includes an instrument that is not capable of firing a
projectile but gives the appearance of having the capability to fire a projectile.

2. The evidence was sufficient to prove that Startin used or displayed a firearm within the meaning of Code
§ 18.2-53.1 because the replica had the appearance of an actual firearm and was used in a threatening
manner during the robberies.

KEY QUOTATIONS

“Consequently, we hold that the Commonwealth's evidence was sufficient to convict Startin of using a firearm
in violation of Code § 18.2-53.1 upon proof that he "employed an instrument which gave the appearance of
having a firing capability, whether or not the object actually had the capacity to propel a bullet by the force of
gunpowder."” (879)

“Accordingly, the definition under Code § 18.2-53.1 for use or display of a firearm during the commission of
a felony warrants a "broad construction" and includes any instrument that "gives the appearance of being a
firearm."” (878)

FACTUAL BACKGROUND

Startin used a commemorative John Wayne replica .45 caliber handgun during two pharmacy robberies. The
replica had the same outward size, weight, and shape as an operational firearm designed to expel .45 caliber
ammunition, but it lacked a firing pin or other mechanism necessary to fire a projectile by explosion. The
Commonwealth conceded that the replica was the object Startin used or displayed, and the trial court convicted
him under Code § 18.2-53.1.

PROCEDURAL HISTORY

Startin pleaded guilty to three robbery counts but pleaded not guilty to two firearm-use counts, arguing that the
commemorative replica handgun was not a firearm under Code § 18.2-53.1. The trial court convicted him, and
the Court of Appeals affirmed both initially and on rehearing en banc. The Supreme Court of Virginia affirmed
the Court of Appeals.
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