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SUMMARY

The Eighth Circuit affirmed a North Dakota federal district court’s rulings in consolidated litigation
arising from the sale of two automobile dealerships. The court upheld summary judgment requiring
the Foundation parties to make $3 million in earnout payments, rejected their joint-and-several-
liability argument as waived, and found no prejudicial judicial misconduct or abuse of discretion in
limiting expert testimony and instructing the jury. The court also affirmed the jury’s finding that
BAPTKO had not breached the agreement and the award of approximately $1.09 million in attorney’s
fees and costs.
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DISPOSITION affirmed

PROCEDURAL POSTURE The Foundation parties appealed from a consolidated commercial
lawsuit in which the district court granted partial summary judgment
to the Kupper parties, entered judgment after a jury trial, and awarded
BAPTKO attorney's fees and costs.

STANDARD OF REVIEW Summary judgment is reviewed de novo. Statements made during trial
are reviewed for abuse of discretion if preserved and for plain error if
not preserved. Limitations or exclusions of expert testimony are
reviewed for abuse of discretion. Jury instructions are typically
reviewed for abuse of discretion. Contract-interpretation issues
concerning attorney's fees are reviewed de novo, while other aspects
of a fee award are reviewed for abuse of discretion.
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v. BAPTKO, Inc., Robert Kupper
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QUESTIONS PRESENTED

1. Whether the district court properly granted partial summary judgment on the Foundation parties'
obligation to make the earnout payments despite their alleged defense that BAPTKO's prior breaches
excused performance.

2. Whether the Foundation parties waived their argument that FA ND CHEV and FA ND SUB could not be
held jointly and severally liable for the earnout obligation.

3. Whether the district court's comments during trial, evidentiary rulings concerning inventory evidence
and expert testimony, and jury instructions prejudiced the Foundation parties or otherwise required a
new trial.

4. Whether the attorney's-fees provision authorized recovery of expenses incurred in defending Robert
Kupper personally.

5. Whether the district court abused its discretion by applying a ten-percent reduction to the lodestar in
calculating attorney's fees.

HOLDINGS

1. The district court properly granted partial summary judgment because the alleged breaches did not
constitute a total failure of consideration that defeated the very object of the agreement. The Foundation
parties were required to make the earnout payments, and any proven breach by BAPTKO could support
damages as an offset rather than excuse performance.

2. The Foundation parties waived their argument that FA ND CHEV and FA ND SUB could not be held
jointly and severally liable because they first raised the issue in their renewed motion for judgment as a
matter of law.

3. The district court did not abuse its discretion or plainly err through its trial comments. The comments
outside the jury's presence generally could not prejudice the jury, and the isolated comments made
before the jury did not disparage the Foundation parties or appeal to bias or prejudice.

4. The district court did not abuse its discretion by limiting or instructing the jury to disregard portions of
Ginger Knutsen's expert testimony because the Foundation parties failed to provide a sufficient
evidentiary foundation linking Robert Kupper or BAPTKO to a decision that reduced Subaru inventory.



5. The attorney's-fees provision authorized BAPTKO to recover reasonable and necessary attorney's fees
and costs incurred in defending Robert Kupper personally when those expenses were part of BAPTKO's
effort to enforce the agreement.

6. The district court did not abuse its discretion by calculating a lodestar and applying an across-the-board
ten-percent reduction based on inadequate and confusing billing documentation.

KEY QUOTATIONS

“A total failure of consideration will occur where a party has failed to perform a substantial part of its
obligation, so as to defeat the very object of the agreement.” (-8-)

“The remedy for a total failure of consideration is to excuse the non-breaching party from performance of its
obligations under the agreement.” (-8-)

“An appellate court should be slow to reverse a case for the alleged misconduct of the trial court, unless it
appears that the conduct complained of was intended or calculated to disparage [a party] in the eyes of the
jury and to prevent the jury from exercising an impartial judgment upon the merits.” (-10-)

“An expert witness’s testimony requires some foundation in record evidence to support the opinions the expert
offers.” (-12-)

“There is a strong presumption that the lodestar figure is reasonable, but that presumption may be overcome
in those rare circumstances in which the lodestar does not adequately take into account a factor.” (-16-)

FACTUAL BACKGROUND

BAPTKO sold a Subaru dealership and a Chevrolet dealership to Foundation Automotive Corp. under an
amended asset-purchase agreement that included inventory-management obligations, annual earnout payments,
and an attorney's-fees provision. Foundation Automotive assigned its rights and obligations under the agreement
to FA ND CHEV and FA ND SUB. After the transaction, Foundation parties withheld earnout payments despite
the dealerships' meeting the specified earnings targets, while alleging that BAPTKO had breached the agreement
by failing to maintain inventory levels and by other conduct. The jury ultimately found that BAPTKO had not
breached the agreement.

PROCEDURAL HISTORY

FA ND CHEV and FA ND SUB sued Robert Kupper, Bismarck Motor Company, and BMC Marine for claims
including breach of a noncompete provision and tortious interference. BAPTKO separately sued the Foundation
parties for unpaid earnout payments, and the Foundation parties asserted counterclaims alleging, among other
things, breach of the inventory-management obligation. The district court consolidated the actions, granted
partial summary judgment to the Kupper parties on the earnout-payment obligation and dismissed most of the
Foundation parties' affirmative claims, then submitted the remaining breach and damages issues to a jury. The
jury found that BAPTKO had not breached the agreement, and the district court awarded BAPTKO attorney's
fees and costs before denying the Foundation parties' post-trial motions.

DISPOSITION



affirmed
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