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SUMMARY

The United States Court of Appeals for the Eighth Circuit denied a petition for review of the Board of
Immigration Appeals’ decision affirming the denial of a motion to reopen in absentia removal
proceedings. The court held that the ineffective-assistance claim was procedurally deficient under
Matter of Lozada because the record lacked proof that counsel’s disciplinary complaint had been
submitted. The court also held that it lacked jurisdiction to review the BIA’s discretionary refusal to

reopen the case sua sponte.
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QUESTIONS PRESENTED

1. Whether the Board of Immigration Appeals abused its discretion in affirming the denial of a motion to

reopen in absentia removal proceedings based on ineffective assistance of counsel.

2. Whether the ineffective-assistance claim satisfied the third procedural requirement of Matter of L.ozada
by showing that counsel's complaint had been submitted to the appropriate disciplinary authorities or

explaining why it had not been submitted.

3. Whether the Eighth Circuit had jurisdiction to review the Board of Immigration Appeals' discretionary

refusal to reopen the removal proceedings sua sponte.

4. Whether arguments concerning additional alleged instances of ineffective assistance were preserved for

judicial review.

HOLDINGS

1. A movant seeking reopening based on ineffective assistance must provide proof that the required
complaint was submitted to the appropriate disciplinary authorities, or explain why it was not. Merely
submitting the substance of a purported complaint without proof of transmission or receipt does not

satisfy Matter of Lozada.

2. The BIA did not abuse its discretion in affirming the immigration judge's denial of the motion to reopen

because the ineffective-assistance claim failed the mandatory Lozada procedural requirements.

3. Arguments based on alleged failures distinct from those presented to the BIA are not properly before the

court because the petitioner failed to exhaust those issues administratively.

4. The Eighth Circuit generally lacks jurisdiction to review the BIA's purely discretionary decision
declining to reopen removal proceedings sua sponte when the asserted basis is merely that the case

presents an exceptional situation.

KEY QUOTATIONS

“Merely including the content of a report is not enough; the movant must also show that the report was sent

to the proper parties.” (-4-)

“Thus, “although the BIA may reopen removal proceedings sua sponte, this Court generally lacks jurisdiction

to review such decisions.”” (-6-)

FACTUAL BACKGROUND



Rodriguez Irias and her two minor children, natives and citizens of Honduras, entered removal proceedings after
Rodriguez Irias sought admission to the United States without valid entry documentation. She failed to appear at
a February 2023 removal hearing after notices were sent to her last address of record, and the immigration judge
ordered her removed in absentia. Her former counsel later moved to reopen based on alleged ineffective
assistance, submitting the substance of a purported self-report to disciplinary authorities but no proof that the
report had been sent or received.

PROCEDURAL HISTORY

The Department of Homeland Security initiated removal proceedings against Rodriguez Irias after she sought
admission without valid entry documentation. After she failed to appear at a scheduled hearing, the immigration
judge ordered her removed in absentia. The immigration judge denied her motion to reopen based on alleged
ineffective assistance of counsel, and the Board of Immigration Appeals affirmed, finding the claim procedurally
deficient under Matter of Lozada and declining sua sponte reopening. The Eighth Circuit denied the petition for

review.
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