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SUMMARY

The Appellate Division, Second Department, affirmed an order granting Wilmington Trust summary

judgment in a mortgage foreclosure action against 55 Chester, LLC, striking the defendant's

affirmative defenses and counterclaims, and appointing a referee. The court held that the action was

timely, that the plaintiff established standing and the borrower's default, and that the defendant failed

to raise a triable issue of fact.
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In a mortgage-foreclosure action, 55 Chester, LL.C appealed from an
order granting the plaintiff summary judgment, striking the defendant's
affirmative defenses and counterclaims, and granting an order of

reference.

De novo review of summary judgment; the appellate court determined
whether the plaintiff established prima facie entitlement to judgment
as a matter of law and whether the defendant raised a triable issue of

fact.
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QUESTIONS PRESENTED
1. Whether the foreclosure action was barred by the six-year statute of limitations.

2. Whether Wilmington Trust established prima facie entitlement to summary judgment by proving the

mortgage, unpaid note, borrower default, and its standing to foreclose.
3. Whether 55 Chester, LL.C raised a triable issue of fact in opposition to the plaintiff's motion.

4. Whether the Supreme Court properly struck the affirmative defenses and counterclaims and granted an

order of reference.

HOLDINGS

1. The foreclosure action was timely because it was commenced within six years after the mortgage debt

was accelerated in August 2013.

2. The plaintiff established prima facie entitlement to judgment as a matter of law by submitting the

mortgage and unpaid note together with evidence of the borrower's default.

3. The plaintiff established prima facie standing because it attached a copy of the note, endorsed in blank,

to the summons and complaint.

4. The defendant failed to raise a triable issue of fact in opposition to the plaintiff's prima facie showing.

KEY QUOTATIONS

“"[E]ven if a mortgage is payable in installments, once a mortgage debt is accelerated, the entire amount is

due and the Statute of Limitations begins to run on the entire debt"” ([*1])

“""In order to establish prima facie entitlement to judgment as a matter of law in a foreclosure action, a

plaintiff must submit the mortgage and unpaid note, along with evidence of the default"” ([*2])

“"A plaintiff has standing to maintain a mortgage foreclosure action where it is the holder or assignee of the

underlying note at the time the action is commenced"” ([*2])

FACTUAL BACKGROUND

Wilmington Trust sought to foreclose a mortgage on real property in Brooklyn. The mortgage debt had been
accelerated in August 2013 when the plaintiff's predecessor commenced a prior foreclosure action, and
Wilmington Trust commenced the present action in July 2019. The plaintiff submitted the mortgage, an unpaid
note endorsed in blank, and loan-servicing records and an affidavit establishing the borrower's default, standing,

and the timeliness of the action.

PROCEDURAL HISTORY



Wilmington Trust commenced the foreclosure action in July 2019. 55 Chester, LLC answered with affirmative
defenses, including statute of limitations, and counterclaims seeking, among other relief, cancellation and
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insofar as appealed from.
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