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SUMMARY

The Appellate Division, Second Department affirmed a Family Court order modifying a custody
stipulation and awarding the father sole legal and physical custody of the parties’ children. The court
held that a sufficient change in circumstances supported modification and that the custody

determination had a sound and substantial basis in the record.
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DISPOSITION affirmed

PROCEDURAL POSTURE The mother appealed from a corrected order of the Family Court,

Kings County, which, after a hearing, granted the father's petition to
modify a so-ordered custody stipulation and awarded him sole legal

and physical custody of the parties' children.

STANDARD OF REVIEW Custody and parental-access determinations are accorded great
deference because the Family Court assesses witness credibility and
the parties' character, temperament, and sincerity; its findings will not

be disturbed unless they lack a sound and substantial basis in the

record.
PRECEDENTIAL VALUE Published New York Appellate Division opinion
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QUESTIONS PRESENTED

1. Whether the father established a sufficient change in circumstances warranting modification of the
parties' court-approved custody stipulation.

2. Whether awarding the father sole legal and physical custody served the children's best interests and was

supported by a sound and substantial basis in the record.

3. Whether the mother was deprived of the effective assistance of counsel in the Family Court proceeding.

HOLDINGS

1. A court-approved stipulation setting forth custody or parental-access terms may be modified only upon a

showing of a sufficient change in circumstances such that modification is necessary to ensure the child's
best interests and welfare.

2. The paramount concern in determining custody is the children's best interests under the totality of the
circumstances, and the award of sole legal and physical custody to the father was supported by a sound

and substantial basis in the record.

3. The mother was not deprived of the effective assistance of counsel because her attorney provided

meaningful representation.

KEY QUOTATIONS

“Modification of a court-approved stipulation setting forth the terms of custody or parental access is
permissible only upon a showing that there has been a sufficient change in circumstances such that

modification is necessary to ensure the best interests and welfare of the child” ([*1])

“The paramount concern when making such a determination is the best interests of the child under the totality

of the circumstances” ([*1])

“Since the Family Court's determination with respect to custody and parental access depends to a great extent
upon its assessment of the credibility of the witnesses and upon the character, temperament, and sincerity of
the parties, its findings are generally accorded great deference and will not be disturbed unless they lack a

sound and substantial basis in the record” ([*1]-[*2])

FACTUAL BACKGROUND

The unmarried parties are the parents of two children. Their April 21, 2021, so-ordered stipulation awarded the
mother sole legal and physical custody and established a parental-access schedule. After a hearing on the father's
modification petition, the Family Court found a sufficient change in circumstances and awarded the father sole
legal and physical custody, concluding that he was better suited to promote stability and more likely to foster the

mother's relationship with the children.



PROCEDURAL HISTORY

The parties entered into a so-ordered stipulation on April 21, 2021, awarding the mother sole legal and physical
custody and establishing a parental-access schedule. In October 2022, the father petitioned to modify that
stipulation and obtain sole legal and physical custody. Following a hearing, the Family Court granted the petition

in a corrected order dated July 16, 2024. The Appellate Division affirmed insofar as appealed from.

DISPOSITION

affirmed
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