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SUMMARY

The Appellate Division, Second Department, affirmed the appointment of the maternal grandfather

and his wife as kinship guardians for three children and upheld the parental-access determinations

concerning the youngest child. The court held that the Family Court improperly delegated its authority

by conditioning the parents’ informal access to two children on those children’s consent, modified the

orders to remove that condition, and remitted for a new determination of access.
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The father and mother separately appealed from three Family Court
orders entered after a hearing in related guardianship proceedings. The
orders appointed the maternal grandfather and his wife as kinship
guardians, denied or limited parental access, and conditioned informal
parental access for two children on those children's consent.

Guardianship and parental-access determinations are reviewed for
whether they have a sound and substantial basis in the record; custody-
related determinations receive great deference because they depend
substantially on the hearing court's assessment of witness credibility
and the parties' character, temperament, and sincerity. The Family
Court's exercise of discretion in crafting parental access is reviewed
for abuse of discretion or whether it lacked a sound and substantial

basis in the record.
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QUESTIONS PRESENTED

1. Whether the maternal grandfather and his wife established the extraordinary circumstances required for

appointment as kinship guardians over the father's objection.
2. Whether appointment of the petitioners as kinship guardians was in the children's best interests.
3. Whether the Family Court properly denied the father's parental access with Kholee A.
4. Whether the Family Court properly established the mother's parental-access schedule with Kholee A.

5. Whether the Family Court improperly delegated its authority to determine the parents' access with
Destinee A. and Kaylee A. by conditioning informal access on the children's consent.

HOLDINGS

1. The petitioners met their burden of demonstrating the requisite extraordinary circumstances to be

appointed kinship guardians of the children over the father's objection.

2. The Family Court providently exercised its discretion in finding that appointment of the maternal

grandfather and his wife as kinship guardians was in the children's best interests.

3. The denial of the father's parental access with Kholee A. was in her best interests and had a sound and

substantial basis in the record.

4. The Family Court providently exercised its discretion in establishing the mother's biweekly virtual and

monthly supervised parental access with Kholee A.

5. The Family Court improperly delegated its authority to determine parental access by conditioning the

father's and mother's informal access with Destinee A. and Kaylee A. on the children's consent.

KEY QUOTATIONS

“"Findings of the Family Court which have a sound and substantial basis in the record are generally entitled
to great deference on appeal because any custody determination depends to a great extent on the court's

"

assessment of the credibility of the witnesses and the character, temperament, and sincerity of the parties

(*2)



«wn

a court may not delegate its authority to determine parental access to either a parent or a child"” (*3)

FACTUAL BACKGROUND

The children were removed from their parents' custody in 2015 and placed in foster care. Both parents were
incarcerated from approximately 2018 to 2020, had histories of substance abuse, failed to comply with drug
testing, and failed to sign HIPA A waivers allowing confirmation of drug-treatment compliance. The maternal
grandfather and his wife assumed full responsibility for the children's care at least three years before the hearing,
and the youngest child had lived with them for most of her life; they provided a stable home and addressed the

children's medical, educational, and special needs.

PROCEDURAL HISTORY

The maternal grandfather and his wife petitioned for appointment as kinship guardians of three children. After a
hearing, the Family Court, Kings County, granted the petitions, denied the father's court-ordered access, denied
the mother's court-ordered access with two children, and established supervised and virtual access for the mother
with the youngest child. The Appellate Division modified the orders by deleting the conditions requiring the
children's consent to informal parental access, affirmed the orders as otherwise appealed from, and remitted for a

new determination of parental access with Destinee A. and Kaylee A.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Remitted to the Family Court, Kings County, for further proceedings and a new determination of the father's and

mother's parental access with Destinee A. and Kaylee A. in accordance with the best interests of those children.
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