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SUMMARY

The Appellate Division, First Department unanimously affirmed Martin Rivera’s judgment of
conviction for attempted criminal possession of a weapon in the second degree. The court held that
Rivera validly waived his right to appeal, foreclosing review of his suppression claim, and
alternatively concluded that police had probable cause to arrest him for criminal trespass. The firearm

recovered during the ensuing search incident to arrest was therefore lawfully obtained.
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QUESTIONS PRESENTED

1. Whether Rivera's valid waiver of the right to appeal foreclosed appellate review of his suppression
claim.

2. Alternatively, whether the circumstances surrounding Rivera's presence in the maintenance shed
supplied probable cause to arrest him for criminal trespass and rendered the ensuing search incident to
arrest lawful.

HOLDINGS

1. Rivera validly waived his right to appeal, and the waiver foreclosed appellate review of his suppression
claim.

2. The circumstances supplied police with probable cause to arrest Rivera for criminal trespass, and the
search incident to that arrest, which recovered a loaded firearm, was lawful.
KEY QUOTATIONS

“Defendant validly waived his right to appeal, which forecloses review of his suppression claim” ([*1])

“the search incident to arrest, during which the police recovered a loaded firearm from defendant's
waistband, was lawful” ([*1])

FACTUAL BACKGROUND

Police discovered Rivera inside a maintenance shed in a New York City public park behind a waist-high gate.
The shed's lock had been broken off, and its door was held closed from the inside by a bungee cord. Police
arrested Rivera for criminal trespass and, in a search incident to that arrest, recovered a loaded firearm from his

waistband.

PROCEDURAL HISTORY

Supreme Court, New York County, denied defendant's suppression motion, accepted his plea, and sentenced him
as a second felony offender to three years' imprisonment. The Appellate Division unanimously affirmed the

judgment.

DISPOSITION

affirmed
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OPINION
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PER CURIAM.
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