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OPINION
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PER CURIAM.
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Supreme Court, Queens County (Kenneth C. Holder, J.), dated April 3, 2024, which, after a
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ORDERED that the order is affirmed, without costs or disbursements. The defendant was
convicted, upon his plea of guilty, of rape in the first degree. After a hearing pursuant to the Sex
Offender Registration Act (Correction Law art 6-C), the Supreme Court assessed the defendant 90
points on the risk assessment instrument. The court denied the defendant's application for a
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The defendant appeals. A defendant seeking a downward departure from the presumptive risk
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discretion by weighing the mitigating factor to determine whether the totality of the circumstances



warrants a departure to avoid an overassessment of the defendant's dangerousness and risk of
sexual recidivism ( see People v Gillotti , 23 NY3d at 861 ; People v Felton , 175 AD3d 734 ,
735). Although a debilitating illness may constitute a basis for a downward departure ( see
Guidelines at 5; People v Jimenez , 178 AD3d 1099 , 1101), the defendant failed to provide
sufficient medical evidence to establish by a preponderance of the evidence that his medical
condition and physical limitations were sufficient to reduce his risk of reoffending ( see People v
Kumar , 242 AD3d 1231 ; People v Laskaris , 231 AD3d 1173 , 1174). Moreover, the defendant
did not submit any medical evidence demonstrating that his sexual functioning had been impaired
by his medical condition and, thus, failed to show that his condition resulted in an overassessment
of his risk to public safety ( see People v Parisi , 212 AD3d 666, 668 ; People v Jimenez , 178
AD3d at 1101). Accordingly, the Supreme Court properly denied the defendant's application for a
downward departure and designated him a level two sex offender. CONNOLLY, J.P., DOWLING,
WAN and QUIRK, JJ., concur. ENTER: Darrell M. Joseph Clerk of the Court Court Decisions All
Court Decisions Official Reports Service Bound Volumes Decision Search Resources RSS Feeds
Style Manual Citation Tools Opinion Formatting &amp; Privacy Guidelines Opinion Selection
Criteria Legal Research Portal Site Index About About the Law Reporting Bureau About our
Operations Contact Us Twitter Quick Contact Info 17 Lodge Street Albany, NY 12207 Phone:
(518) 453-6900 Links to or from other sites do not signify endorsement or relationship with them.

Retrieved from lawtools.ai · https://lawtools.ai/cases/state/supreme-court-of-the-state-of-new-york-appellate-division-second-judicial-
department-supreme-court-o/2026/people-v-forston-050cwyiy


