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SUMMARY

The Appellate Division reversed an order that converted the defendants’ CPLR 3211(a) motion to
dismiss into a motion for summary judgment and granted dismissal. The court held that CPLR 3211(c)
required notice of the intended conversion, and that the parties had not unequivocally charted a

summary judgment course sufficient to excuse the notice requirement.
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PROCEDURAL POSTURE Plaintiffs appealed from the portion of an order that converted
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QUESTIONS PRESENTED

1. Whether the Supreme Court could convert defendants' CPLR 3211(a) motion to dismiss into a motion

for summary judgment without providing notice under CPLR 3211(c).

2. Whether the parties' evidentiary submissions were sufficiently extensive to establish that they had

unequivocally charted a summary judgment course, thereby excusing the notice requirement.

HOLDINGS

1. A court intending to treat a CPLR 3211 motion as one for summary judgment under CPLR 3212 must

notify the parties of that intention.

2. The exception to the notice requirement does not apply where the parties' evidentiary submissions were
not so extensive as to demonstrate that they were laying bare their proof.

KEY QUOTATIONS
“CPLR 3211 (c) requires that if a court intends to treat a CPLR 3211 motion as one for summary judgment

under CPLR 3212, it must give the parties notice of its intention to do so” (834)

FACTUAL BACKGROUND

Plaintiffs brought an action, among other claims, to recover damages for nuisance and trespass. Defendants
moved to dismiss under CPLR 3211(a), and the Supreme Court converted the motion into one for summary
judgment based on the parties' submissions without first notifying them of its intention to do so.

PROCEDURAL HISTORY

In an action involving claims for nuisance and trespass, defendants moved under CPLR 3211(a) to dismiss the
complaint. The Supreme Court, Orange County, converted the motion into one for summary judgment and
dismissed the complaint. The Appellate Division reversed the appealed portion of the order and denied

defendants' motion.

DISPOSITION

reversed

REMAND INSTRUCTIONS

The order was reversed insofar as appealed from, and defendants’' motion was denied.
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