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SUMMARY

The Washington Supreme Court held that evidence concerning treatment that would be available to a

person if civilly committed as a sexually violent predator, and the possibility of later release to a less

restrictive alternative, is irrelevant to the determination of whether the person currently meets the

statutory definition of a sexually violent predator. The court further held that admitting that evidence

was not harmless error and affirmed the Court of Appeals’ remand for further proceedings. It also held

that the possibility of a future sexually violent predator petition based on a recent overt act is relevant,

while leaving admissibility under ER 403 to the trial court.
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Post appealed a jury determination that he was a sexually violent
predator. The Washington Supreme Court reviewed the Court of
Appeals' reversal and remand for a new trial, including the exclusion
of evidence concerning the possibility of a future sexually violent

predator commitment petition based on a recent overt act.

Evidentiary rulings are reviewed for abuse of discretion. A trial court
abuses its discretion when its exercise of discretion is manifestly
unreasonable or based on untenable grounds or reasons. The court
applied a reasonable-probability harmless-error standard to the

erroneous admission of evidence.
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QUESTIONS PRESENTED

1. Whether the State may introduce evidence at an SVP determination trial concerning treatment that
would be available if the respondent were committed and the possibility of future release to a less

restrictive alternative.
2. Whether admission of the irrelevant treatment and future-release evidence was harmless error.

3. Whether evidence that a released respondent could be subject to a new SVP commitment petition upon

committing a recent overt act is relevant to the SVP determination.

HOLDINGS

1. At an SVP determination trial, evidence concerning treatment that would become available if the
respondent were committed, but had not yet been received, and evidence concerning possible future
release to a less restrictive alternative is irrelevant to whether the respondent currently meets the

statutory definition of an SVP and is inadmissible under ER 402.

2. The erroneous admission of evidence concerning postcommitment treatment and potential less

restrictive release was not harmless.

3. Evidence that a released respondent could be subject to a new SVP commitment petition if he commits a
recent overt act is relevant to the SVP determination and does not violate RCW 71.09.060(1), although

the trial court must separately determine admissibility under ER 403.

KEY QUOTATIONS

“At the SVP determination trial, there is but one question for the finder of fact: Has the State proved, beyond
a reasonable doubt, that the respondent is an SVP?” (at 310)

“Post’s opportunities if committed have no obvious bearing on his actions if he is not committed, as those two

potential realities are mutually exclusive.” (at 311)

“Post’s knowledge of the consequences for engaging in such conduct may well serve as a deterrent to such
conduct and, therefore, has some tendency to diminish the likelihood of his committing another predatory act

of sexual violence.” (at 317)

FACTUAL BACKGROUND

The State sought to civilly commit Charles Post as a sexually violent predator when he was scheduled to be
released from confinement for prior burglary and rape convictions. At his second SVP determination trial, the
State introduced extensive evidence concerning treatment available at the Special Commitment Center if Post
were committed, potential future release to a less restrictive alternative, and comparative recidivism rates. Post

presented a voluntary community treatment and support plan as evidence that he would be less likely to reoffend



if released unconditionally. The jury found Post to be an SVP, after a prior jury had deadlocked when the State

did not introduce the disputed SCC-treatment evidence.

PROCEDURAL HISTORY

The State petitioned for Post's civil commitment as a sexually violent predator after his scheduled release from
criminal confinement. Post's first determination trial ended in a mistrial; at his second trial, the jury found him to
be an SVP. The Court of Appeals reversed and remanded for a new trial, holding that evidence concerning
treatment not yet received and possible future release to a less restrictive alternative was irrelevant and that its
admission was not harmless. The Supreme Court affirmed the Court of Appeals and remanded for further

proceedings, while holding that evidence concerning a possible future recent-overt-act petition is relevant.

DISPOSITION

other

REMAND INSTRUCTIONS

The case was remanded for further proceedings and a new trial consistent with the holding that postcommitment
treatment and potential less restrictive release evidence is irrelevant and inadmissible. On retrial, evidence
concerning the possibility of a recent-overt-act petition should be considered relevant, subject to the trial court's
ER 403 analysis.
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