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SUMMARY

The Supreme Court of Appeals of West Virginia considered a petition for a writ of prohibition

challenging the transfer and consolidation of several uninsured and underinsured motorist coverage

cases with a class action in Roane County. The court held that the cases did not arise from the same

transaction or occurrence under West Virginia Rule of Civil Procedure 42(b), and that the transfer was

improper. It vacated the transfer order as to the petitioners, directed that their cases be returned to their

chosen forums, and held that advance notice and an opportunity to object are required before transfer

under Rule 42(b).
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Petition for a writ of prohibition challenging a circuit court order
transferring three civil actions to Roane County and consolidating
them with a pending class action, as well as an order granting

preliminary class certification.

A discretionary writ of prohibition is evaluated under the five factors
identified in State ex rel. Hoover v. Berger, with substantial weight
given to whether the lower tribunal committed clear legal error.

Prohibition is not a substitute for appeal or certiorari.
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QUESTIONS PRESENTED

1. Whether the Circuit Court of Roane County exceeded its legitimate powers by transferring and
consolidating petitioners' cases under West Virginia Rule of Civil Procedure 42(b) when the cases did

not arise out of the same transaction or occurrence.

2. Whether a court may transfer an action under Rule 42(b) without giving the parties in the action to be

transferred notice and an opportunity to object.

3. Whether petitioners' challenge to the preliminary class-certification order remained justiciable after the

court determined that their cases were improperly transferred.

HOLDINGS

1. The circuit court exceeded its legitimate powers by transferring petitioners' cases to Roane County
because the cases did not arise out of the same transaction or occurrence within the meaning of Rule
42(b). Common legal questions and receipt of similar insurance mailings were insufficient to establish

the required logical relationship.

2. When a motion is made to transfer an action under Rule 42(b), the movant must give notice to all parties
in the cases to be transferred. Those parties must have an opportunity to object before transfer, and, if

requested, the transferring court must hold a hearing to determine whether transfer is proper.

3. After determining that petitioners' cases should not have been transferred to the Roane County class

action, the court held that petitioners' arguments concerning the class-certification order were moot.

KEY QUOTATIONS

“Accordingly, we now hold that when a motion is made to have an action transferred pursuant to Rule 42(b)
of the West Virginia Rules of Civil Procedure, the movant must give notice to all parties in the case(s) to be
transferred. The parties in the case(s) to be transferred must be given the opportunity to object prior to the
transfer and if requested, the transferring court shall hold a hearing to determine whether transfer is proper
under Rule 42(b).” (at 198)

“The fact that the petitioners received offers for uninsured and underinsured motorist coverage from

Nationwide by mail in 1993 and/or 1999 is not the transaction or occurrence which gave rise to their civil



actions.” (at 198)

FACTUAL BACKGROUND

Petitioners brought three separate actions against Nationwide based on alleged failure to pay uninsured and
underinsured motorist benefits under automobile insurance policies. Their cases involved separate policies,
coverage circumstances, and motor vehicle accidents, and were filed in Jefferson and Marshall Counties. The
Roane County circuit court transferred and consolidated them with a pending class action concerning alleged
defects in Nationwide's 1993 and 1999 mass mailings offering uninsured and underinsured motorist coverage,

without prior notice or an opportunity to object.

PROCEDURAL HISTORY

Petitioners' uninsured and underinsured motorist coverage actions were filed in Jefferson and Marshall Counties.
The Circuit Court of Roane County transferred and consolidated the cases with a pending class action under
West Virginia Rule of Civil Procedure 42(b), and conditionally certified classes including a mandatory punitive-
damages subclass. After petitioners' motion to decertify was denied, they sought prohibition in the Supreme
Court of Appeals of West Virginia. The Supreme Court granted the writ as moulded, vacated the transfer order as

to petitioners' cases, and ordered their cases returned to their chosen forums.

DISPOSITION

writ_granted

REMAND INSTRUCTIONS

The January 27, 2005 Transfer Order was vacated with respect to petitioners' civil actions, and the circuit court

was ordered to transfer those cases back to their chosen forums immediately.
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