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SUMMARY

The Second Circuit held that the Board of Immigration Appeals (BIA) must review de novo the

ultimate determination of whether a non-citizen has established a good faith marriage to qualify for a

waiver of the joint filing requirement under 8 U.S.C. § 1186a(c)(4)(B), because it is a mixed question

of law and fact. While the BIA properly reviews an immigration judge's factual findings for clear

error, it must independently evaluate whether those facts satisfy the legal standard for a good faith

marriage. The court remanded for the BIA to apply the correct de novo standard, and denied the

petition as to the BIA's denial of reopening and reconsideration because the petitioner abandoned that

challenge by failing to meaningfully argue it.
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QUESTIONS PRESENTED
1. Whether the BIA applied the wrong standard of review in considering the 1J's good faith marriage

determination.

2. Whether the BIA abused its discretion when it declined to reopen or reconsider its decision.

HOLDINGS

1. The BIA erred by applying only clear error review to the ultimate determination of whether the
petitioner established a good faith marriage. The determination is a mixed question of law and fact

subject to de novo review.

2. The petitioner abandoned any challenge to the BIA's denial of reopening and reconsideration by failing

to assert a meaningful argument in his brief.

KEY QUOTATIONS

“In determining whether established facts are sufficient to meet a legal standard, the BIA has an obligation to

conduct an independent evaluation of the evidence in the record under a de novo standard of review.” (at 710)

“Where the Board reviews . . . a mixed question of law and fact . . . the Board will defer to the factual findings
of the immigration judge unless clearly erroneous, but the Board members will retain their ‘independent
judgment and discretion,’ subject to the applicable governing standards, regarding the review of pure

questions of law and the application of the standard of law to those facts.” (at 710)

“In the present case, the BIA expressly stated that ‘[w]hether a marriage was entered into in good faith is a

factual question’ subject to clear error review.” (at 711)

“But these statements conflict with the BIA's published authority holding that where the question is whether
established facts meet a legal standard, the BIA may weigh the evidence differently than the 1J.” (at 711)

FACTUAL BACKGROUND

Alom, a native of Bangladesh, entered the U.S. as a conditional lawful permanent resident in May 2005 based on
his marriage to Shahrine Naz, a U.S. citizen. They married in Bangladesh in 2003, divorced in December 2005,
six months after Alom's entry. Alom sought a waiver of the joint filing requirement to remove conditions on his
residency, claiming the marriage was entered in good faith. The IJ found the marriage not bona fide, citing lack

of cohabitation, joint finances, children, and evidence of the wedding, and adverse credibility determinations.

PROCEDURAL HISTORY



The petitioner entered the United States as a conditional lawful permanent resident based on his marriage to a
U.S. citizen. After divorce, he sought a waiver of the joint filing requirement to remove conditions on his
residency. The 1J denied the waiver, finding the marriage was not entered in good faith. The BIA affirmed the 1J's
decision, applying clear error review. The BIA also denied the petitioner's motion to reopen and reconsider. The

petitioner sought review in the Second Circuit.

DISPOSITION

other

REMAND INSTRUCTIONS

Remand to the BIA with instructions to apply the appropriate de novo standard of review to the 1J's denial of a

good faith marriage waiver.
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