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SUMMARY

The Appellate Division, Second Department, reversed an order granting the defendant summary

judgment in an action involving alleged breach of a cleaning-services contract and an account stated.

The court held that factual issues remained concerning the authenticity and execution of the contract

and whether the parties agreed on the correctness of the plaintiff's invoices.
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Plaintiff appealed from an order granting defendant summary
judgment dismissing an action for breach of contract and an account
stated.

On a motion for summary judgment, the movant must make a prima
facie showing of entitlement to judgment as a matter of law by
tendering sufficient evidence to eliminate any material issues of fact. If
the movant fails to meet that burden, the motion must be denied
regardless of the sufficiency of the opposition.
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QUESTIONS PRESENTED

1. Whether Bagatelle waived its defense that its principal's signature on the alleged contract was not
authentic.

2. Whether Bagatelle established as a matter of law that its principal did not sign the alleged contract.

3. Whether Bagatelle established that the contract was not binding because Palisades's principal's signature

was absent from the produced copy.

4. Whether Bagatelle established prima facie that the parties did not reach an express or implied agreement

concerning the correctness of Palisades's invoices and the balance due.

5. Whether Bagatelle was entitled to summary judgment dismissing the complaint.

HOLDINGS

1. Bagatelle did not waive its defense that the purported signature of its principal was not authentic because

its answer specifically denied that the contract was executed by its manager and agent.

2. Bagatelle failed to establish prima facie that its principal did not sign the alleged contract or that the

contract was not binding because Palisades's principal's signature was absent from the produced copy.

3. Bagatelle failed to establish prima facie that the parties did not reach an express or implied agreement as

to the correctness of Palisades's invoices.

4. Because Bagatelle failed to demonstrate prima facie entitlement to judgment as a matter of law, its

summary judgment motion had to be denied regardless of the sufficiency of Palisades's opposition.

KEY QUOTATIONS

“The elements of a cause of action to recover damages for breach of contract are the existence of a contract,
the plaintiff's performance under the contract, the defendant's breach, and resulting damages” (at *1)

“An account stated is an agreement, express or implied, between the parties to an account based upon prior

transactions between them with respect to the correctness of account items and a specific balance due on
them” (at *2)

“As the defendant failed to demonstrate, prima facie, its entitlement to judgment as a matter of law dismissing
the complaint, the Supreme Court should have denied the defendant's motion, regardless of the sufficiency of

the plaintiff's opposition” (at *2)

FACTUAL BACKGROUND

The parties allegedly entered into a 2017 written agreement under which Palisades would provide cleaning

services to Bagatelle's restaurant for one year, with automatic annual renewals. Bagatelle disputed the



authenticity of its principal's purported signature and argued that the contract was not binding because the copy
produced lacked the signature of Palisades's principal. Palisades's principal testified that she personally signed
the agreement and delivered a fully executed copy to Bagatelle, and the parties' dispute also concerned whether

Bagatelle agreed, expressly or impliedly, to the correctness of Palisades's invoices.

PROCEDURAL HISTORY

Palisades Cleaning Services commenced an action alleging that the parties entered into a written agreement for
cleaning services and seeking damages for breach of contract and on an account stated. Bagatelle moved for

summary judgment dismissing the complaint. The Supreme Court, Rockland County, granted the motion, and
the Appellate Division reversed and denied the motion.

DISPOSITION

reversed

REMAND INSTRUCTIONS

The order granting Bagatelle's summary judgment motion is reversed, with costs, and the motion for summary

judgment dismissing the complaint is denied.
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