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SUMMARY

The Supreme Court of Appeals of West Virginia affirmed the denial of Gary Mullins’s amended

petition for a writ of habeas corpus. The court held that claims previously adjudicated on direct appeal

were not reviewable in habeas proceedings and that Mullins failed to establish ineffective assistance of

trial counsel under the Strickland/Miller standard.
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Petitioner appealed the Circuit Court of Kanawha County's denial of

his amended petition for a writ of habeas corpus.

In a habeas corpus action, the final order and ultimate disposition are
reviewed for abuse of discretion, underlying factual findings for clear

error, and questions of law de novo.
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QUESTIONS PRESENTED

1. Whether claims previously raised and finally adjudicated on direct appeal could be relitigated in a post-

conviction habeas proceeding.

2. Whether trial counsel rendered ineffective assistance by failing to investigate evidence, call witnesses,
cross-examine the victim concerning an alleged inconsistency, and undertake other asserted trial and

post-trial actions.

3. Whether inadequately developed arguments concerning additional alleged instances of ineffective

assistance should be considered on appeal.

HOLDINGS

1. Claims that were fully and finally adjudicated in the petitioner's criminal trial and direct appeal are not

reviewable again in a post-conviction habeas proceeding.

2. Counsel's decisions not to pursue unavailable surveillance footage, seek out other shoppers, or call the
bank employee and petitioner's sister were not deficient under the objective standard of reasonableness.

3. Counsel's decision not to cross-examine the elderly victim about an alleged discrepancy in whether

Mullins entered the victim's home was not objectively deficient.

4. Arguments mentioned only in passing and unsupported by pertinent authority or developed factual and

legal analysis are deemed abandoned and will not be considered on appeal.

KEY QUOTATIONS

“Judicial scrutiny of counsel’s performance must be highly deferential” (at 3)

“What defense to carry to the jury, what witnesses to call, and what method of presentation to use is the

epitome of a strategic decision, and it is one that we will seldom, if ever, second guess.” (at 4)

“Although we liberally construe briefs in determining issues presented for review, issues which are . . .
mentioned only in passing but are not supported with pertinent authority, are not considered on appeal.” (at
6)

FACTUAL BACKGROUND

A jury convicted Gary Mullins of kidnapping after evidence showed that he entered eighty-four-year-old George
Jacobs's vehicle, demanded money, grabbed Jacobs's arm, and compelled him to drive home and obtain money.
Mullins was acquitted of second-degree robbery and fraudulent schemes and received a twenty-five-year
determinate sentence for kidnapping. In his habeas proceeding, Mullins alleged that trial counsel inadequately

investigated the case, failed to call witnesses, inadequately cross-examined Jacobs, and committed other errors.
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