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SUMMARY

The Thirteenth Court of Appeals of Texas dismissed an appeal from a Nueces County probate

proceeding for want of prosecution.

The appellant failed to pay or arrange payment for the clerk’s

record, did not establish entitlement to proceed without payment of costs, and did not respond to the

Clerk’s notices.
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Appellant filed a notice of appeal from an order of the County Court at
Law No. 3 of Nueces County. The court of appeals dismissed the
appeal for want of prosecution after appellant failed to pay or arrange
payment for the clerk's record and failed to respond to the clerk's

notices.
published

Lena Essing Comstock v. Estate of Claire Essing, Deceased, the State

of Texas

costs  civil procedure



PRACTICE AREAS

appellate procedure  probate  civil procedure

QUESTIONS PRESENTED

1. Whether the appeal should be dismissed for want of prosecution because appellant failed to pay or

arrange payment for preparation of the clerk's record.

2. Whether the appeal should be dismissed because appellant failed to comply with appellate rules and the

clerk's notices requiring a response or other action within a specified time.

HOLDINGS

1. An appeal may be dismissed for want of prosecution when the appellant fails to pay or arrange payment
for preparation of the clerk's record and the record does not show that the appellant is entitled to proceed

without payment of costs.

2. The court may dismiss an appeal when an appellant fails to comply with a requirement of the appellate
rules, a court order, or a clerk's notice requiring a response or other action within a specified time.

KEY QUOTATIONS

“The Texas Rules of Appellate Procedure authorize us to dismiss an appeal for want of prosecution when the
appellant has failed to pay or arranged to pay for the preparation of the clerk’s record unless the appellant is
entitled to proceed without payment of costs.” (p. 2)

“The Court also has the authority to dismiss an appeal because the appellant has failed to comply with a
requirement of the appellate rules, a court order, or a notice from the Clerk requiring a response or other
action within a specified time.” (p. 2)

FACTUAL BACKGROUND

Appellant Lena Essing Comstock filed a notice of appeal from an order in a probate proceeding. The clerk's
record was not prepared because appellant failed to make arrangements for payment. Despite two clerk's notices
warning that the appeal was subject to dismissal, appellant did not arrange payment, establish entitlement to

proceed without payment of costs, or otherwise respond.

PROCEDURAL HISTORY

Appellant appealed an order rendered in trial court cause number 2024-PR-00469-3. The clerk's record was due
April 27, 2026, but appellant had not arranged payment for its preparation. The appellate clerk notified appellant
on April 28 and May 22, 2026, that the appeal could be dismissed unless appellant arranged payment and
provided proof within ten days. Appellant did not respond, and the court dismissed the appeal.
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