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SUMMARY

The court denied the defendant’s motion to dismiss for improper venue but granted its alternative
motion to transfer under 28 U.S.C. § 1404(a). It held that the Employment Agreement’s mandatory
forum-selection clause covering Maricopa County, Arizona, applied to the plaintiff’s contract and
North Carolina Wage and Hour Act claims and was valid and enforceable. The court ordered transfer
to the United States District Court for the District of Arizona.
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DISPOSITION reversed_and_remanded

PROCEDURAL POSTURE Motion to dismiss for improper venue under Rule 12(b)(3) or, in the
alternative, motion to transfer under 28 U.S.C. § 1404(a) pursuant to a
forum selection clause.

STANDARD OF REVIEW For a Rule 12(b)(3) motion, the plaintiff bears the burden of
demonstrating proper venue, but need only make a prima facie
showing, with facts viewed in the light most favorable to the plaintiff.

PRECEDENTIAL VALUE unpublished

TOPICS

forum non conveniens venue motions to dismiss breach of contract employment contracts

PRACTICE AREAS



civil procedure contracts employment law

QUESTIONS PRESENTED

1. Whether the forum selection clause in the Employment Agreement is mandatory.

2. Whether the forum selection clause is applicable to the plaintiff's breach of contract and NCWHA
claims.

3. Whether the forum selection clause is valid and reasonable.

4. Whether the case should be transferred under 28 U.S.C. § 1404(a) pursuant to the forum selection
clause.

HOLDINGS

1. Dismissal under Rule 12(b)(3) or transfer under 28 U.S.C. § 1406(a) is improper when venue is
otherwise proper in the district of filing; § 1404(a) is the exclusive vehicle for enforcing a forum
selection clause designating another federal forum.

2. The forum selection clause is mandatory because it uses language granting 'sole and exclusive
jurisdiction' to the designated forum.

3. The forum selection clause applies to the plaintiff's breach of contract and NCWHA claims because they
'arise under' the Employment Agreement.

4. The forum selection clause is valid and reasonable, as the plaintiff failed to make a clear showing that
enforcement would be unreasonable under the circumstances.

5. The case should be transferred to the United States District Court for the District of Arizona pursuant to
28 U.S.C. § 1404(a) because the valid forum selection clause is controlling and public interest factors
favor transfer.

KEY QUOTATIONS

“The Supreme Court has emphasized that § 1404(a) provides the exclusive vehicle for enforcing a forum
selection clause designating another federal forum, where venue is otherwise proper in the district of filing.”
(at 6-7)

“The language of the forum selection clause contained in the Employment Agreement is clearly mandatory. It
states that a court of competent jurisdiction in Maricopa County, Arizona has the “sole and exclusive
jurisdiction over any and all controversies ….”” (at 8-9)

“The Supreme Court in Stewart made clear that the validity of a forum selection clause is governed by federal
law, and that a clause’s inconsistency with the public policy of the forum is merely one factor in a broader,
multi-factor analysis—not a basis, standing alone, to invalidate the clause.” (at 12-13)

“Under Atlantic Marine, when a valid forum selection clause governs, only public, not private, factors may be
considered.” (at 16-17)

FACTUAL BACKGROUND



In July 2022, Defendant hired Plaintiff as its Chief Operating Officer, and the parties executed an Employment
and Confidentiality Agreement. As consideration, Defendant granted Plaintiff Deferred Compensation Units
under a Deferred Compensation Plan and Agreement. The Employment Agreement contained a mandatory
forum selection clause designating Maricopa County, Arizona as the exclusive forum for disputes. After
Plaintiff's position was eliminated, a Severance Agreement was created for payout of the DCUs, but Defendant
later refused to pay. Plaintiff filed suit for breach of contract and NCWHA violations.

PROCEDURAL HISTORY

Plaintiff Daniel Thelen sued Defendant First Choice Professionals, LLC in Watauga County Superior Court for
North Carolina, alleging breach of contract and violation of the North Carolina Wage and Hour Act. Defendant
removed the case to federal court based on diversity jurisdiction and moved to dismiss for improper venue or,
alternatively, to transfer to Arizona based on a forum selection clause in the Employment Agreement.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The Clerk is directed to transfer the matter to the United States District Court for the District of Arizona.
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