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SUMMARY

The California Court of Appeal affirmed a $475,000 judgment enforcing a personal-injury settlement
after defense counsel wired the settlement funds to an imposter using fraudulent email and wire
instructions. Applying persuasive federal authority and California’s Uniform Commercial Code
imposter rule by analogy, the court held that the defendants were in the best position to prevent the
fraud and bore the resulting loss. The court reviewed the trial court’s factual findings for substantial
evidence and found that multiple red flags supported the allocation of loss to defendants.
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PROCEDURAL POSTURE Defendants appealed from a judgment enforcing a written settlement
agreement under California Code of Civil Procedure section 664.6 and
requiring defendants to pay plaintiff $475,000 after settlement funds
were diverted to an imposter through fraudulent wire instructions.

STANDARD OF REVIEW The trial court's factual findings on a motion to enforce a settlement
under Code of Civil Procedure section 664.6 are reviewed for
substantial evidence. The appellate court views the evidence in the
light most favorable to the judgment.

PRECEDENTIAL VALUE Published California Court of Appeal opinion; certified for
publication.
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QUESTIONS PRESENTED

1. What legal standard governs allocation of the risk of loss when an imposter fraudulently diverts
settlement funds through a wire transfer?

2. Whether substantial evidence supported the trial court's finding that defendants were in the best position
to prevent the fraud and bore the entire loss.

3. Whether the judgment improperly altered the settlement agreement by requiring defendants to pay the
settlement amount after the erroneous wire transfer and by allowing plaintiff to seek prejudgment
interest.

HOLDINGS

1. The risk of loss from an imposter's fraudulent diversion of a wire transfer shall be borne by the party in
the best position to prevent the fraud. Trial courts must consider the extent to which each party exercised
ordinary care and may apportion the loss accordingly.

2. Substantial evidence supported the trial court's finding that defendants were in the best position to
prevent the fraud and that plaintiff bore no comparative fault; defendants therefore were responsible for
the entire $475,000 loss.

3. A finding of negligence is neither necessary to, nor dispositive of, determining which party was best
positioned to prevent the fraud.

4. The judgment did not improperly alter the settlement agreement. The trial court required payment of the
agreed-upon $475,000 because defendants bore the risk of loss from the erroneous wire transfer, and the
court did not award prejudgment interest but merely directed that any request be made by noticed
motion.

KEY QUOTATIONS

“Accordingly, we hold that the risk of loss from an imposter’s fraudulent diversion of a wire transfer shall be
borne by the party in the best position to prevent the fraud.” (at 11-12)

“In doing so, courts must consider the totality of the circumstances, which may include the nonexhaustive list
of factors described above.” (at 12)

“We note that although a party’s negligence may contribute to a finding that that party was in the best
position to prevent the fraud, a finding of negligence is neither necessary to, nor dispositive of, the ultimate
question of which party was best positioned to prevent the fraud.” (at 12)

“Failing to do so may be at their own financial peril.” (at 17)



FACTUAL BACKGROUND

The parties settled plaintiff's personal injury lawsuit for $475,000, with the written settlement agreement
directing payment to the Chambers and Noronha Client Trust Account for the benefit of Brian Thomas.
Plaintiff's counsel initially requested payment by check, but defendants' counsel later received spoofed emails
requesting an electronic transfer, containing altered email addresses, inconsistent payee information, and
changing or inoperable telephone numbers. Defendants' counsel relied on the fraudulent instructions and wired
the funds to an imposter's account; the parties later discovered the fraud, and plaintiff still had not received the
settlement proceeds.

PROCEDURAL HISTORY

Plaintiff sued defendants for personal injuries arising from an altercation and later settled the action for
$475,000. After defendants' counsel wired the settlement proceeds to a fraudulent account based on spoofed
emails and plaintiff did not receive the money, plaintiff applied ex parte to enforce the settlement under section
664.6. The trial court found defendants were in the best position to prevent the fraud, found no comparative fault
by plaintiff, and entered judgment for $475,000. The Court of Appeal affirmed.

DISPOSITION

affirmed
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