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SUMMARY

The Supreme Court of Wisconsin considered whether traditional public-policy factors may preclude

liability under Wisconsin's dog-bite statute, Wis. Stat. § 174.02, after statutory liability is otherwise

established. The court held that such factors may limit liability and affirmed summary judgment for

American Family Mutual Insurance Company because the undisputed facts supported preclusion of

the claim.
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affirmed

The Wisconsin Supreme Court accepted certification from the court of
appeals concerning whether traditional public-policy factors may limit
liability under Wisconsin's dog-bite statute and whether summary

judgment was properly granted on that basis.

Summary judgment is reviewed independently using the same
methodology as the circuit court, with evidence and reasonable
inferences viewed in the light most favorable to the nonmoving party.
Whether public-policy factors bar liability is a question of law

reviewed de novo.
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Mackenzie Fandrey, a minor, by James B. Connell, her Guardian ad
Litem, Wisconsin Physicians Service Insurance Corporation v.

American Family Mutual Insurance Company
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QUESTIONS PRESENTED

1. Whether traditional public-policy factors may preclude liability under Wisconsin's strict-liability dog-
bite statute, Wis. Stat. § 174.02, even when statutory liability and cause-in-fact are otherwise
established.

2. Whether the circuit court properly applied public-policy factors to grant summary judgment without a

trial.

3. Whether the undisputed facts supported the conclusion that recovery would be disproportionate to the
homeowners' culpability, impose an unreasonable burden, and enter a field with no sensible or just

stopping point.

HOLDINGS

1. Wisconsin courts may use the traditional six public-policy factors, formerly associated with proximate
cause, to limit or preclude liability under the dog-bite statute even when the plaintiff otherwise

establishes statutory liability and cause-in-fact.

2. A trial is not required when the material facts are undisputed, easily ascertainable, and the relevant

public-policy issues have been fully presented.

3. Public policy precluded liability because recovery would be disproportionate to the homeowners'
culpability, impose an unreasonable burden on them, and enter a field with no sensible or just stopping

point.

KEY QUOTATIONS

“Thus, we hold that Wisconsin courts may utilize the traditional six public policy factors, formerly referred to
as "proximate cause," to limit liability in appropriate cases under § 174.02.” (2004 W1 62, 9 26)

“Further, we hold that public policy precludes the imposition of liability under the facts of this case because:
1) recovery would be too out of proportion with the culpability of the homeowners; 2) allowing recovery
would place too unreasonable a burden on the homeowners; and 3) allowing recovery would enter a field that

has no sensible or just stopping point.” (2004 W1 62, ] 40)

FACTUAL BACKGROUND

Michelle Rausch brought her three-year-old daughter, Mackenzie, to the home of Michelle's friends, Nicole and
her husband, without calling ahead or receiving an invitation. The homeowners were away, and Michelle entered
through an unlocked back door, placed cookies on the kitchen table, and put Mackenzie on a chair. Mackenzie

entered the living room and was injured near the homeowners' dog, Molly. The undisputed evidence showed that



Michelle and Mackenzie had neither express nor implied consent to enter the home and that Michelle knew the

homeowners kept Molly inside.

PROCEDURAL HISTORY

Mackenzie Fandrey, through her guardian ad litem, sued American Family under Wis. Stat. § 174.02 after being
injured by the insureds' dog. American Family asserted that the claim was barred by public policy and filed a
third-party claim against Mackenzie's mother for contribution and indemnification. The Marathon County
Circuit Court, Patrick M. Brady, J., granted American Family summary judgment, concluding that public policy
precluded recovery. Fandrey appealed, and the court of appeals certified questions to the Wisconsin Supreme
Court.
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