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SUMMARY

The Washington Supreme Court affirmed the reversal of summary judgment admitting Margaret

Black's lost 1993 will to probate because genuine issues of material fact existed regarding its

execution. The court held that execution and contents of a lost will must be proved by clear, cogent,

and convincing evidence, and clarified the application of res judicata in probate proceedings. It also

affirmed the instruction that all issues concerning the competing 1992 and 1993 wills be resolved in

one proceeding.
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The Washington Supreme Court granted review of the Court of
Appeals' reversal of a superior court summary judgment admitting a
lost will to probate and awarding attorney fees. The Supreme Court
affirmed the reversal, clarified the governing burden of proof and res
judicata principles, and remanded for one proceeding addressing all

issues concerning both wills and for reconsideration of attorney fees.

Summary judgment is reviewed under the same inquiry used by the
trial court; the court does not resolve factual issues and asks whether a
genuine issue of material fact exists. In will-challenge proceedings,
review is de novo on the entire record. The decision whether to hear
issues during probate or reserve them for a later contest is reviewed for

abuse of discretion.
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QUESTIONS PRESENTED

1.
2.

3.

What burden of proof applies to execution and contents of a lost will under RCW 11.20.0707?

Whether summary judgment admitting the 1993 lost will was proper despite disputed evidence

concerning its execution.

What role res judicata plays in probate proceedings and whether the limited summary judgment

proceeding would preclude later challenges to the wills' validity.

4. Whether all issues concerning the 1992 and 1993 wills should be resolved in one proceeding.

5.

Whether the trial court properly awarded attorney fees solely to the personal representative under the
1992 will.

HOLDINGS

1.

Under RCW 11.20.070, both the execution and the contents of a lost will must be proved by clear,

cogent, and convincing evidence.

. Summary judgment admitting the 1993 lost will was improper because genuine issues of material fact

existed regarding whether the will was properly executed and whether Janet Taylor signed as an attesting

witness.

. Res judicata can apply to an unappealed summary judgment in a probate proceeding, but the summary

judgment here would not bar later claims concerning competency or undue influence because the trial

court expressly excluded those issues from the summary judgment proceeding.

. The trial court abused its discretion by reserving issues concerning the validity of the wills for a later

will contest; all issues concerning the 1992 and 1993 wills should be resolved in one proceeding on

remand.

. The trial court abused its discretion by awarding attorney fees only to Richard Burns; the attorney-fee

issue must be reconsidered on remand under the court's discretion, including whether the litigation

benefited the estate and whether a party acted in good faith.

KEY QUOTATIONS

“The current statute also states that the contents “must be proved by clear, cogent, and convincing evidence,

consisting at least in part of a witness to either its contents or the authenticity of a copy of the will.”” (162)

“Therefore, the appropriate burden of proof pertaining to the execution of a lost will should be “clear, cogent,

and convincing.”” (163)

“Therefore, summary judgment is not appropriate.” (169)



“We remand this case to be decided in one proceeding, with all issues regarding the 1992 and 1993 wills to be
decided in that proceeding.” (175)

FACTUAL BACKGROUND

Margaret Black died in October 2000, leaving property subject to probate. A 1992 will was admitted to probate,
but her daughter Myrna sought admission of a purported 1993 lost will that left the estate to Myrna and
appointed her personal representative. The evidence included an unsigned copy of the alleged will, an affidavit
from Robert Reiter claiming to have witnessed Margaret sign it, and evidence concerning Janet Taylor's possible
presence and signature, but Taylor did not recall witnessing the will and the identity and role of the second
witness remained disputed.

PROCEDURAL HISTORY

The Columbia County Superior Court admitted Margaret Black's 1992 will to probate and later admitted a
purported 1993 lost will on summary judgment. The Court of Appeals reversed the summary judgment and
attorney-fee award and remanded with instructions to resolve all issues concerning the wills in one proceeding.
The Supreme Court affirmed the Court of Appeals, but held that summary judgment was improper because

genuine issues of material fact existed concerning execution of the lost will.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Resolve all issues regarding the validity of the 1992 and 1993 wills in one proceeding, including execution,
competency, undue influence, authenticity, and which will is Margaret Black's last will and testament.

Reconsider all attorney-fee issues under the applicable discretionary standards.
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