NINTH COURT OF APPEALS OF TEXAS AT BEAUMONT

Ex parte David Lee Victorick and David Lee Victorick v. State of

Texas

Victorick - No. 09-14-00112-CR; 09-14-00190-CR - Decided January 14, 2015

SUMMARY

This document is David Lee Victorick’s motion in the Texas Court of Criminal Appeals requesting a

31-day extension, until February 9, 2015, to file a petition for discretionary review. The motion

explains counsel’s competing professional obligations and identifies related appeals involving

Victorick’s conviction for online solicitation of a minor and a pretrial double-jeopardy habeas

challenge. It includes the Ninth Court of Appeals’ opinion affirming the denial of habeas relief and

Victorick’s conviction.
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affirmed

Victorick appealed the denial of a pretrial application for writ of
habeas corpus asserting double jeopardy and separately appealed his
conviction for online solicitation of a minor. The Ninth Court of
Appeals consolidated and decided the related appeals.

For legal sufficiency, the court viewed all evidence in the light most
favorable to the verdict and determined whether any rational factfinder
could have found the essential elements beyond a reasonable doubt.
The court deferred to the jury's determinations concerning witness
credibility, evidentiary weight, conflicting inferences, and reasonable
inferences. Constitutional challenges were reviewed under a
presumption that the challenged rule was valid, with the burden on the

challenger to establish unconstitutionality as applied.

published
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QUESTIONS PRESENTED

1. Whether the conditions of Victorick's pretrial bond constituted punishment for purposes of the Fifth

Amendment Double Jeopardy Clause.
2. Whether Victorick's pretrial habeas appeal became moot after his conviction.

3. Whether the evidence was legally sufficient to prove that Victorick knowingly solicited a minor to meet

him with the intent that she engage in sexual contact.

4. Whether the trial court's use of the term “victim” in a pretrial bond order demonstrated that it had
prejudged Victorick's guilt and denied him an impartial tribunal.

5. Whether Texas Rule of Civil Procedure 18a(a)(3) and 18a(j)(1)(A), governing recusal proceedings, were

unconstitutional as applied to Victorick because they did not provide an interlocutory appeal.

HOLDINGS

1. Conditions of pretrial bond authorized to secure the defendant's appearance and protect the victim and
community, and imposed without a finding of guilt, do not constitute punishment for purposes of the

Double Jeopardy Clause.

2. The conviction did not necessarily moot the pretrial habeas appeal because the double-jeopardy claim, if

meritorious, could entitle Victorick to relief from the sentence imposed by the appealed conviction.

3. The evidence was legally sufficient for a rational jury to find beyond a reasonable doubt that Victorick

knowingly solicited K.E., a minor, to meet him with the intent that she engage in sexual contact.

4. The record did not establish that the trial court prejudged Victorick's guilt or deprived him of an

impartial tribunal.

5. Victorick failed to establish that Rule 18a(a)(3) or 18a(j)(1)(A) was unconstitutional as applied to him or
to a hypothetical third party.

KEY QUOTATIONS

“Unlike a habeas claim concerning pre-trial bail in which the applicant seeks relief from an unconstitutional
pre-trial confinement, if he is correct regarding his double jeopardy argument, Victorick may be entitled to
relief from the sentence imposed in the judgment of conviction that has also been appealed to this Court.” (3)

“Therefore, we conclude that the trial court did not err in denying the application for writ of habeas corpus.”
(10)



“Viewing the totality of the evidence and inferences in a light most favorable to the verdict, the jury could

have reasonably inferred that Victorick sent the messages to K.E.” (19)

“Victorick has not established that the trial court prejudged his guilt. Furthermore, Victorick has not shown

that Rule 18a is unconstitutional as applied to him or as applied to some hypothetical third party.” (21)

FACTUAL BACKGROUND

Victorick, a high school teacher and coach, was accused of sending sexually explicit text messages to K.E., a
fifteen-year-old member of his household, including messages that the jury could interpret as requests for oral
sex and as solicitation to meet. His bond included conditions restricting firearms possession, contact with the
alleged victim and her family, proximity to her residence, contact with children, and computer or internet use. A
jury convicted him of online solicitation of a minor under Texas Penal Code section 33.021(c) and assessed five

years' imprisonment.

PROCEDURAL HISTORY

Victorick was initially indicted under Texas Penal Code section 33.021(b)(1), and after that provision was held
unconstitutional in Ex parte Lo, he was reindicted under section 33.021(c). The trial court denied his pretrial
habeas application, declined to stay the trial, and later entered judgment after a jury convicted him and assessed

five years' imprisonment. The court of appeals affirmed both the habeas denial and the judgment of conviction.

DISPOSITION

affirmed
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