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SUMMARY

The North Dakota Supreme Court reversed the dismissal of a gross sexual imposition charge against

Willie Demar Midell and remanded for further proceedings. The court held that, at a preliminary

hearing, the victim’s testimony was not implausible or incredible as a matter of law, and that conflicts

concerning her awareness and the defendant’s knowledge presented questions for the jury. The court
concluded the State had established probable cause under N.D.C.C. § 12.1-20-03(1)(c).
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The State appealed from a district court order dismissing with
prejudice a charge of gross sexual imposition after the court concluded

the State had not established probable cause.

Whether facts found by a district court establish probable cause is a
question of law fully reviewable on appeal. Findings of fact in
preliminary criminal proceedings are generally upheld when, resolving
evidentiary conflicts in favor of affirmance, sufficient competent
evidence supports them and the decision is not contrary to the manifest
weight of the evidence. At a preliminary hearing, credibility may be
assessed only when testimony is implausible or incredible as a matter

of law.
Published opinion; precedential under North Dakota law.
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QUESTIONS PRESENTED

1. Whether the State presented sufficient evidence at the preliminary hearing to establish probable cause
that Midell committed gross sexual imposition.

2. Whether the district court improperly assessed the victim's credibility by finding her testimony

implausible and incredible as a matter of law.

3. Whether the statute required proof that the victim was actually unaware of the sexual act, rather than
probable cause that Midell knew or had reasonable cause to believe she was unaware.

HOLDINGS

1. The victim's testimony was not implausible or incredible as a matter of law; any conflict between her
testimony and other testimony presented a question of fact for the jury.

2. The State met its minimal burden of establishing probable cause that Midell committed gross sexual
imposition.

3. The statute did not require the State to establish that the victim was actually unaware of the sexual act;
the relevant probable-cause question was whether Midell knew or had reasonable cause to believe she

wadas unaware.

KEY QUOTATIONS

“The State is not required to prove with absolute certainty or beyond a reasonable doubt that a crime
occurred, but rather need only produce sufficient evidence to satisfy the court that a crime has been

committed and that the accused is probably guilty.” ( 11)
“It is not the purpose of the preliminary hearing to determine the defendant’s guilt or innocence.” (Y 11)

“S.D.W.’s lack of response indicates Midell had reasonable cause to know she was unaware of the sexual
act.” (117)

“Whether S.D.W. was asleep as it relates to Midell’s knowledge of her awareness is a classic question of fact
for the jury that rests almost completely on the credibility of witnesses.” (Y 18)

FACTUAL BACKGROUND

Willie Demar Midell was charged with gross sexual imposition after S.D.W. testified that she fell asleep on a
couch and awoke to Midell having sexual intercourse with her. Midell admitted having sex with S.D.W.,
although he characterized it as consensual. Evidence also included S.D.W.'s written statement, a sexual assault

examination, and forensic evidence detecting Midell's DNA. The district court dismissed the charge after finding



S.D.W.'s testimony that she was unaware intercourse was occurring implausible and incredible as a matter of
law.

PROCEDURAL HISTORY

Midell was charged by information with gross sexual imposition. Following a preliminary hearing, the District
Court of Cass County dismissed the charge with prejudice, finding the victim's testimony implausible and
incredible as a matter of law and insufficient to establish probable cause. The North Dakota Supreme Court

reversed and remanded.
DISPOSITION
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REMAND INSTRUCTIONS
Remanded for further proceedings consistent with the opinion.
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