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SUMMARY

The New York Court of Appeals held that a collective bargaining agreement provision waiving the
union's right to negotiate certain policies remained effective after the agreement expired while the
parties negotiated a successor agreement. The court deferred to PERB's determination that the waiver
formed part of the status quo under Civil Service Law § 209-a (1) (e), and therefore CUNY's refusal to
negotiate changes to its intellectual property policy was not an improper practice. The court reversed

the Appellate Division and dismissed the petition.
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DISPOSITION reversed

PROCEDURAL POSTURE CPLR article 78 proceeding challenging PERB's dismissal of an

improper-practice charge alleging that CUNY unlawfully refused to

bargain over changes to its intellectual property policy after expiration
of the parties' collective bargaining agreement. The Appellate Division
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appeal, reversed, and dismissed the petition.
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QUESTIONS PRESENTED

1. Whether article 2 of the parties' collective bargaining agreement clearly and unmistakably waived PSC's

right to demand bargaining over CUNY''s intellectual property policy.

2. Whether the article 2 waiver continued in effect after expiration of the collective bargaining agreement

during the period in which the parties negotiated a successor agreement.

3. Whether PERB abused its discretion in determining that CUNY's reliance on the continuing waiver did

not constitute an improper practice under Civil Service Law § 209-a (1) (d).

HOLDINGS

1. Article 2 clearly and unambiguously waived PSC's right to demand collective bargaining concerning

matters not addressed in the CBA, including CUNY's intellectual property policy.

2. The article 2 waiver remained in effect during the status quo period after expiration of the CBA while

the parties negotiated a successor agreement.

3. PERB did not abuse its discretion; CUNY's reliance on the continuing article 2 waiver was not an

improper practice, and PERB's determination was reinstated.

KEY QUOTATIONS

“A waiver is the intentional relinquishment of a known right with both knowledge of its existence and an

intention to relinquish it . . . . Such a waiver must be clear, unmistakable and without ambiguity” (466)

“The article 2 waiver is itself a mandatory subject of negotiation and the union is free to seek alteration or

elimination of that language through the collective bargaining process.” (469)

“Since it is subject to the give and take of collective bargaining, the article 2 waiver is no more likely than

any other term of the parties' CBA to continue in perpetuity.” (469)

FACTUAL BACKGROUND

PSC represented approximately 17,000 CUNY instructional and administrative employees under a series of
collective bargaining agreements. CUNY had maintained an intellectual property policy since 1972, but the
policy was never collectively bargained or incorporated into a CBA. Article 2 of the CBAs authorized CUNY to
alter policies concerning terms or conditions of employment, after notice and an opportunity to consult, without
PSC's consent unless the action conflicted with a stated CBA term. After the 2000-2002 CBA expired, CUNY

amended the intellectual property policy without bargaining, relying on the article 2 waiver.

PROCEDURAL HISTORY



PSC filed an improper-practice charge with PERB under Civil Service Law § 209-a (1) (d), alleging that CUNY
violated its duty to bargain in good faith by refusing to negotiate changes to its intellectual property policy. The
ALJ found that PSC had waived bargaining rights concerning the policy but held that the waiver expired when
the CBA expired. PERB modified that determination, concluding that the waiver continued during the status quo
period and dismissing the charge. The Appellate Division annulled PERB's determination, and the Court of
Appeals reversed and reinstated PERB's dismissal.

DISPOSITION

reversed

REMAND INSTRUCTIONS

None. The Court of Appeals directed that the order of the Appellate Division be reversed, with costs, and the

petition dismissed.
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