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SUMMARY

The Supreme Court of New Hampshire held that a personal excess liability policy's UIM endorsement

conflicted with RSA 264:15, I, because it purported to make specified underlying UIM coverage a

precondition to excess UIM benefits while excess liability coverage remained available despite

insufficient underlying insurance. The court held that the statutory requirement that excess policies

provide UIM coverage equal to the limits of liability purchased invalidated the precondition.

Metropolitan was therefore liable for excess UIM benefits to the extent and in the amount it would

have been liable had Santos maintained the required underlying UIM limits.
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Metropolitan appealed an order partially granting and partially
denying the parties' cross-motions for summary judgment in Santos's
declaratory judgment action concerning excess underinsured motorist

benefits.

On review of cross-motions for summary judgment, the court
considers the evidence in the light most favorable to each nonmoving
party and determines de novo whether a genuine issue of material fact
exists and whether the moving party is entitled to judgment as a matter
of law. The interpretation of insurance-policy language and the

application of law to undisputed facts are reviewed de novo.
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QUESTIONS PRESENTED

1. Whether the excess UIM endorsement's requirement that Santos maintain specified underlying insurance

was a valid condition precedent allowing Metropolitan to deny all excess UIM benefits.

2. Whether the endorsement conflicted with Section III, paragraph 7 of the policy, which limited
Metropolitan's liability but did not permit it to deny benefits entirely when required underlying coverage

was not maintained.

3. Whether the endorsement's precondition violated RSA 264:15, I by making excess UIM coverage

unavailable in circumstances in which excess motor-vehicle liability coverage remained available.

4. Whether the invalid precondition rendered the remaining policy provisions unenforceable.

HOLDINGS

1. The excess UIM endorsement's use of the term "precondition" plainly created a condition precedent to
the availability of excess UIM benefits.

2. The endorsement and Section III, paragraph 7 were in direct conflict, and the endorsement controlled
over the conflicting policy-form provision; the conflict did not create an ambiguity.

3. The precondition violated RSA 264:15, I because it made excess UIM coverage unavailable in

circumstances in which the policy provided excess motor-vehicle liability coverage.

4. The invalid precondition had no effect, but the remaining policy provisions remained enforceable.

KEY QUOTATIONS

“Accordingly, we hold that Metropolitan is liable to Santos for excess UIM benefits to the extent and in the

amount that it would have been liable if Santos had underlying UIM coverage with policy limits of
$100,000/$300,000.” (at 9)

FACTUAL BACKGROUND

Santos was allegedly injured when his motorcycle was struck by an SUV, and he claimed that the other driver's
liability insurance was insufficient to cover his damages. His Allstate motorcycle policy provided $25,000 per
person and $50,000 per accident, which did not meet the $100,000/$300,000 underlying limits specified in



Metropolitan's excess UIM endorsement. Metropolitan denied Santos's claim for excess UIM benefits based on

the endorsement's purported precondition requiring those underlying limits.

PROCEDURAL HISTORY

After Metropolitan denied Santos's claim for excess UIM benefits, Santos filed a declaratory judgment action.
The Superior Court ruled that Metropolitan was liable for excess UIM benefits despite Santos's failure to
maintain the underlying insurance required by the policy, but limited liability to the amount Metropolitan would
have owed had the required underlying coverage been maintained. Metropolitan appealed, and the Supreme

Court of New Hampshire affirmed.
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