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SUMMARY

The Minnesota Court of Appeals upheld the Minnesota Commissioner of Commerce’s denial of

effectiveness of a securities registration statement for DiVall Insured Income Properties 2 Limited

Partnership. The court held that the offering’s title, particularly the phrase “Insured Income,” could

mislead investors into believing that their investment or returns were insured, and that supplemental

disclosures did not cure the misleading title. The court concluded that the agency decision was

supported by substantial evidence, was not affected by legal error, and was not arbitrary or capricious.
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lack of substantial evidentiary support, or arbitrary or capricious
action. Agency decisions receive a presumption of correctness, and
courts defer to agency expertise; where evidence conflicts or permits
more than one inference, the agency's findings are upheld if supported

by substantial evidence.
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QUESTIONS PRESENTED

1. Whether the Commissioner of Commerce properly determined that the offering title "DiVall Insured
Income Properties 2 Limited Partnership" was misleading as to a material fact under Minn. Stat. §
80A.13, subd. 1(b)(1).

2. Whether the Commissioner's denial of effectiveness was reversible under Minn. Stat. § 14.69 as affected

by legal error, unsupported by substantial evidence, or arbitrary or capricious.

HOLDINGS

1. The title's reference to "insured income" was misleading as to a material fact because it could imply to
prospective investors that the investment or its return was insured, even though only limited portions of

some rental income were covered by rent guaranty insurance.

2. Additional disclosures that disclaim, explain, or qualify an initially misleading statement do not
necessarily bring a securities prospectus into compliance with Minn. Stat. § 80A.13 when the title itself

remains misleading.

3. The Commissioner's denial of effectiveness was not affected by legal error, unsupported by substantial
evidence, or arbitrary or capricious.

KEY QUOTATIONS

“However, under Minnesota law, a registration statement which “contains any statement” which under the

circumstances is misleading as to a material fact, may be denied by the Commissioner of Commerce.” (860)

“Contrary to appellant’s assertions, additional disclosures which disclaim, explain or qualify an initially

misleading statement do not bring the prospectus in compliance with Minn.Stat. § 80A.13.” (860)

“We conclude that the Commissioner’s findings of fact were supported by substantial evidence and he did not
err as a matter of law in concluding that the title of appellant’s securities offering is misleading as to a
material fact under Minn.Stat. § 80A.13, subd. 1(b)(1).” (861)

FACTUAL BACKGROUND

DiVall sought to register interests in a Wisconsin limited partnership formed to acquire and operate commercial
real estate. The proposed offering's name included the word "Insured," referring to rent guaranty insurance
covering some lease payments on some properties, but the insurance did not cover the investment, all income,
appreciation, operating expenses, or necessarily all lease payments. DiVall declined to remove the word and

instead proposed a prominent supplemental disclosure explaining that the investment itself and returns were not



insured. The Commissioner nevertheless found that the title could lead investors to believe that their investment

or its return was insured.

PROCEDURAL HISTORY

DiVall submitted an application to register limited partnership interests for sale to Minnesota investors. The
Commissioner of Commerce denied effectiveness to the registration statement because the offering's title, which
included the word "Insured," was misleading as to a material fact under Minn. Stat. § 80A.13, subd. 1(b)(1). An
administrative law judge had recommended approval with a supplemental disclosure, but the Commissioner
rejected that recommendation. The Minnesota Court of Appeals obtained review under Minn. Stat. § 14.63 and
affirmed.
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