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SUMMARY

The California Court of Appeal held that Code of Civil Procedure sections 2023.030(a) and
2031.320(b) authorize recovery of reasonable attorney’s fees incurred in successfully defending an
appeal from a discovery-sanctions order. The court found the awarded amount largely reasonable but
reduced it by $11,727.50 and imposed joint and several liability on the sanctioned litigant and counsel.
The order was affirmed as modified and remanded with directions.
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QUESTIONS PRESENTED

1. Whether Code of Civil Procedure sections 2023.030, subdivision (a), and 2031.320, subdivision (b),
authorize recovery of attorney's fees incurred by a successful respondent in an appeal from a discovery-
sanctions order.

2. Whether the amount of attorney's fees awarded by the trial court was reasonable.

3. Whether appellate attorney's fees should be imposed jointly and severally against both the sanctioned
litigant and sanctioned counsel.

4. Whether the appeal was frivolous and warranted appellate sanctions.

HOLDINGS

1. Code of Civil Procedure sections 2023.030, subdivision (a), and 2031.320, subdivision (b), authorize a
trial court to award a successful respondent attorney's fees incurred in successfully defending an appeal
from an order imposing monetary discovery sanctions.

2. In deciding whether to award appellate attorney's fees under sections 2023.030(a) and 2031.320(b), the
trial court evaluates substantial justification for the conduct that led to the initial discovery sanctions, not
substantial justification for pursuing the appeal.

3. The fee award was reasonable with a reduction of $11,727.50 because the time claimed for preparing the
fee motion was excessive and the hourly rate used for that work was unreasonably high.

4. Because Tedder and Kent were independently liable for the jointly and severally imposed sanctions,
Kent was not required to join Tedder's appeal; his voluntary participation in the appeal supported
imposing Baer's appellate attorney's fees against Tedder and Kent jointly and severally.

5. No appellate sanctions were imposed because Tedder's appeal, although unsuccessful, was not totally
and completely without merit.

KEY QUOTATIONS

“We hold that sections 2023.030(a) and 2031.320(b) in this situation serve as fee shifting statutes and
authorize a trial court to award a successful respondent attorney’s fees incurred on appeal.” (2-3)

“The purpose and effect of sections 2023.030(a) and 2031.320(b) is not to punish but to compensate a litigant
for costs that litigant incurred as the result of another litigant’s misuse of the discovery process.” (9-10)

“A litigant cannot be forced to file an appeal.” (30)

“As modified the order is affirmed. The matter is remanded to the trial court with directions to enter an order
reflecting these modifications.” (32)

FACTUAL BACKGROUND



Baer moved to compel Tedder to provide further responses to an inspection demand after Tedder and Kent
engaged in evasive and nonresponsive discovery conduct. The trial court granted the motion and imposed
$10,475 in monetary sanctions jointly and severally against Tedder and Kent, finding no substantial justification
for their opposition. After the Court of Appeal affirmed the sanctions order, Baer sought recovery of the
attorney's fees incurred in that appeal. The trial court awarded $113,532.50 against Tedder alone, using a lodestar
calculation.

PROCEDURAL HISTORY

Baer obtained an order compelling Tedder to provide further discovery responses and imposing $10,475 in
monetary sanctions jointly and severally against Tedder and his counsel, Kent. Tedder and Kent appealed, and
the Court of Appeal affirmed the sanctions order. Baer then moved for attorney's fees incurred in that appeal.
The trial court awarded Baer $113,532.50 against Tedder alone. Tedder challenged the statutory authority and
amount of the award, while Baer challenged the failure to impose liability jointly and severally against Tedder
and Kent.

DISPOSITION

affirmed

REMAND INSTRUCTIONS

The trial court must enter an order reducing the attorney's-fee award to $101,805 and imposing liability for the
full amount jointly and severally against Tedder and Kent.
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