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SUMMARY

The Supreme Court of New Jersey considered whether a sheriff's fee assessed under N.J.S.A. 22A:4-8

after a foreclosure settlement was an unconstitutional tax rather than a regulatory or compensatory fee.

The Court held that the record was inadequate to establish that the fee statute was primarily intended

to raise revenue, and it reversed the lower courts' judgments invalidating the charge as applied to the

plaintiff.
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The Hudson County Sheriff appealed from the Appellate Division's
affirmance as modified of a Chancery Division judgment dismissing
the Sheriff's application to compel payment of a foreclosure-related fee

and holding the fee statute unconstitutional as applied.

The Supreme Court reviewed the legal validity and constitutional
application of N.J.S.A. 22A:4-8. A party challenging a regulatory fee
bears the burden of presenting competent proof that the fee is
unreasonable or primarily intended to raise revenue; a fee schedule is

presumptively reasonable.
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QUESTIONS PRESENTED

1. Whether the record supported holding that the Sheriff's statutory foreclosure fee was primarily a

revenue-raising tax rather than a regulatory or compensatory fee.

2. Whether the statutory fee could be enforced absent proof of a specific legislative intent to impose a tax
on users of Sheriff's services.

3. Whether the alleged disproportion between the Sheriff's direct costs in this particular transaction and the

statutory fee was sufficient to invalidate N.J.S.A. 22A:4-8 as applied.

HOLDINGS

1. The record was inadequate to support the conclusion that N.J.S.A. 22A:4-8 was intended primarily to
raise revenue rather than compensate the government for providing Sheriff's services. The statutory fee

therefore could not be invalidated on the evidence presented.

2. Even assuming the charge were legally classified as a tax, the statute was not unenforceable merely
because the Legislature had not expressly stated an intent to tax users of Sheriff's services.

KEY QUOTATIONS

“Accordingly, because BTD has not offered "competent proof ... to overcome the presumption [of
reasonableness]," Automatic Merchandising Council, supra, 102 N.J. at 130, 506 A.2d 352, we are compelled
to reverse the Appellate Division's judgment invalidating the fee imposed by the Hudson County Sheriff.”
(1224)

“The longstanding history of the Sheriffs' authorization to collect fees for services in connection with
foreclosure sales persuasively suggests that the Legislature would intend that the fees continue to be collected,

whether it was denominated a fee or a tax.” (1224)

FACTUAL BACKGROUND

BTD filed a foreclosure action against 350 Warren and obtained a judgment of foreclosure for $3,830,913.23,
after which the Hudson County Sheriff scheduled a foreclosure sale. BTD paid a $1,000 deposit, and the
Sheriff's office incurred stipulated direct costs of approximately $974.14 while preparing for the sale. Before the
sale, 350 Warren paid $2,400,000 to settle the matter, and the Sheriff assessed BTD a statutory fee of $30,408.64

based on the settlement amount.

PROCEDURAL HISTORY

BTD obtained a foreclosure judgment against 350 Warren and requested that the Hudson County Sheriff
schedule a foreclosure sale. Before the sale occurred, the parties settled, and the Sheriff assessed BTD a statutory
fee of $30,408.64. The Chancery Division dismissed the Sheriff's enforcement application, concluding that the
charge was an unconstitutional tax as applied; the Appellate Division affirmed in a divided opinion, and the

Supreme Court of New Jersey reversed and remanded.



DISPOSITION
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REMAND INSTRUCTIONS

The matter was remanded to the Chancery Division for further proceedings consistent with the Supreme Court's

opinion.
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