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SUMMARY

The Supreme Court of Georgia addressed whether Georgia's recidivist sentencing statute, OCGA § 17-

10-7(a), applies to a conviction for possession of a firearm by a convicted felon under OCGA § 16-11-

131. The court held that the recidivist statute does not apply to the felon-in-possession conviction

because doing so would render that statute's one-to-five-year sentencing range meaningless, but it does

apply to other felony convictions in the same case. The court affirmed in part, reversed in part, and

remanded for resentencing on the firearm-possession conviction.
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Hillman appealed the denial of his state habeas corpus petition
alleging ineffective assistance of counsel in connection with recidivist

sentencing.

Ineffective assistance of counsel claims are reviewed under Strickland
v. Washington, requiring proof of professionally deficient performance
and a reasonable probability of a more favorable result absent the

deficiency. The habeas court's legal conclusions are reviewed de novo.
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QUESTIONS PRESENTED

1. Whether counsel was ineffective for failing to challenge the use of Hillman's prior felony conviction to

impose the maximum sentence for the firearm-possession conviction under OCGA § 17-10-7(a).

2. Whether OCGA § 17-10-7(a) applies to convictions for offenses that do not include a prior felony

conviction as an element when the same prior conviction also supports a felon-in-possession conviction.

3. Whether Hillman established Strickland prejudice from counsel's failure to challenge the five-year

sentence for possession of a firearm by a convicted felon.

HOLDINGS

1. OCGA § 17-10-7(a) does not require the maximum sentence for a violation of OCGA § 16-11-131
because applying the recidivist statute in that context would render the firearm-possession statute's one-

to-five-year sentencing range meaningless.

2. OCGA § 17-10-7(a) applies to convictions for crimes that do not have the defendant's prior felony
conviction as an element, even when that same prior conviction also supports a felon-in-possession

conviction in the same case.

3. Hillman could not establish Strickland prejudice from counsel's failure to rely on the Court of Appeals'
post-King cases because those cases incorrectly extended King; the recidivist sentences for the other

offenses were legally proper.

4. Hillman established deficient performance and a reasonable probability of prejudice because counsel

failed to invoke King and challenge the mandatory five-year sentence for firearm possession.

KEY QUOTATIONS

“Even though sentencing does not concern the defendant’s guilt or innocence, ineffective assistance of
counsel during a sentencing hearing can result in Strickland prejudice because “any amount of [additional]

jail time has Sixth Amendment significance.”” (611)

“King’s rationale, which we endorsed in Slaughter, has no application to crimes that do not have as an
element the defendant’s prior conviction of a felony.” (612)

FACTUAL BACKGROUND

In 2008, Hillman was convicted of two counts of armed robbery, burglary, aggravated assault, and possession of
a firearm by a convicted felon arising from an armed home invasion. The firearm-possession charge was based
on a prior felony conviction, and the trial court used that same conviction to impose the maximum authorized
sentence under Georgia's recidivist statute, including a five-year sentence for firearm possession. Hillman's trial

and appellate counsel did not challenge the use of the prior conviction for recidivist sentencing.

PROCEDURAL HISTORY



Hillman was convicted in the Superior Court of Peach County of armed robbery, burglary, aggravated assault,
and possession of a firearm by a convicted felon. The Court of Appeals affirmed his convictions and sentences.
He later filed a habeas petition in the Superior Court of Hancock County, which denied relief after an evidentiary
hearing. The Supreme Court of Georgia granted Hillman's application for a certificate of probable cause to

appeal, affirmed in part, reversed in part, and remanded for resentencing on the firearm-possession conviction.

DISPOSITION
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REMAND INSTRUCTIONS

The habeas court must vacate Hillman's five-year sentence for possession of a firearm by a convicted felon and
remand the case to the Superior Court of Peach County for resentencing on that conviction within the one-to-
five-year range authorized by OCGA § 16-11-131. The denial of relief on the remaining sentencing claims was

affirmed.
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