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SUMMARY

The Nebraska Supreme Court affirmed the denial of Avery R. Tyler’s motion for postconviction relief

without an evidentiary hearing. Tyler alleged prosecutorial misconduct involving witness testimony,

closing arguments, and an alleged plea agreement, as well as ineffective assistance of trial and

appellate counsel. The court held that certain claims were procedurally barred, while the remaining

claims were insufficient or refuted by the record.
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QUESTIONS PRESENTED

1. Whether Tyler's prosecutorial-misconduct claims were procedurally barred because the alleged errors

could have been litigated on direct appeal.

2. Whether Tyler alleged sufficient facts to warrant an evidentiary hearing on claims that the State misled

the jury concerning Johnson's plea status and violated Brady v. Maryland.

3. Whether the State's closing arguments concerning King’s immunity and Johnson’s pending charge

constituted prosecutorial misconduct.

4. Whether trial and appellate counsel were ineffective for failing to object to, correct, or raise the alleged

prosecutorial misconduct.

5. Whether the district court properly dismissed the postconviction motion without an evidentiary hearing.

HOLDINGS

1. A postconviction motion cannot be used to litigate issues known to the defendant that were or could
have been raised on direct appeal. Prosecutorial-misconduct claims are procedurally barred when their
merits can be resolved from the direct-appeal record; they are not barred when an evidentiary hearing is
necessary to decide them.

2. A prisoner is entitled to an evidentiary hearing only if the postconviction motion alleges facts that, if
proved, would establish a constitutional violation; conclusory allegations or claims affirmatively refuted

by the record do not warrant a hearing.

3. A court assessing alleged prosecutorial misconduct in closing argument first determines whether the
remarks were improper and then determines whether they prejudiced the defendant's right to a fair trial.
A prosecutor may draw reasonable inferences from the evidence, and comments that do not mislead or

unduly influence the jury do not constitute misconduct.

4. Tyler did not allege facts establishing a Brady violation because the record showed that Johnson had no
plea agreement with the State at the time of trial, and the motion did not allege that the State possessed

and failed to disclose favorable exculpatory or impeachment evidence before trial.

5. To establish ineffective assistance under Strickland, a defendant must show deficient performance and a
reasonable probability that, but for counsel's deficient performance, the result would have been different.

Counsel is not ineffective for failing to make an objection or raise an issue that lacks merit.
KEY QUOTATIONS
“A motion for postconviction relief is not a substitute for an appeal.” (375)

“Where the claim of prosecutorial misconduct is such that a determination of the merits is possible based on

the record on direct appeal, it is procedurally barred from being litigated on postconviction.” (376)



“A prosecutor must base his or her argument on the evidence introduced at trial rather than on matters not in
evidence.” (378)

FACTUAL BACKGROUND

Avery R. Tyler was convicted of killing Delayno Wright outside a nightclub in Omaha, Nebraska, and of using a
firearm to commit a felony. The prosecution relied in part on testimony from Ronald King, who received
immunity, and Jelani Johnson, who testified that he had no plea agreement at the time of trial but hoped truthful
cooperation would improve his situation. In postconviction proceedings, Tyler alleged that the State failed to
correct testimony about the authorship of a letter, made improper statements during closing argument, failed to
disclose a later disposition involving Johnson, and that counsel was ineffective in failing to address those

matters.

PROCEDURAL HISTORY

Tyler was convicted by a jury of premeditated first degree murder and use of a firearm to commit a felony. The
Nebraska Supreme Court affirmed the convictions and sentences on direct appeal. Tyler later filed a motion for
postconviction relief alleging prosecutorial misconduct and ineffective assistance of trial and appellate counsel.
The district court denied the motion without an evidentiary hearing, finding the claims procedurally barred,
insufficiently pleaded, or affirmatively refuted by the record. The Nebraska Supreme Court affirmed.

DISPOSITION

affirmed
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