COURT OF APPEALS OF WASHINGTON, DIVISION TWO

Donovan v. Pruitt, 36 Wash. App. 324

674 P.2d 204 (1983) - No. 5827-8-I1 - Decided December 30, 1983

SUMMARY

The Washington Court of Appeals affirmed dismissal of purchasers’ claims against a builder for
defective foundation construction. The court held that the implied warranty of habitability arose by
operation of law rather than from the written sale contract, that the applicable limitations period had
expired, and that the builder was not estopped from asserting the statute of limitations.
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PROCEDURAL POSTURE Plaintiffs appealed a judgment dismissing their damages action against

a building contractor as barred by the statute of limitations.
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QUESTIONS PRESENTED



1. Whether the implied warranty of habitability or fitness for use arose out of the written sale contract and
therefore was governed by Washington's six-year limitations period for actions upon a contract in
writing.

2. Whether RCW 4.16.300-.320 governed accrual and limitations of the Donovans' construction-defect

claim.

3. Whether Pruitt was estopped from asserting the statute of limitations because of his conduct concerning

repairs.

HOLDINGS

1. The implied warranty of habitability or fitness for use does not arise out of the written contract
evidencing the sale of the house and therefore is not governed by the six-year limitations period for
actions upon a contract in writing under RCW 4.16.040(1).

2. RCW 4.16.310 is a statute of repose, or statute of abrogation, that limits the time within which a
construction-related claim must accrue; it is not a conventional statute of limitations measuring the
period from accrual to filing. The Donovans' claim accrued by spring 1976, within six years after

substantial completion of the house, so it was not barred by RCW 4.16.310's accrual limitation.

3. Pruitt was not estopped from asserting the statute of limitations because the evidence did not show that
his conduct fraudulently or inequitably induced the Donovans to delay filing until the limitations period

expired.

KEY QUOTATIONS

“This statute is not truly a statute of limitations in the normal sense of the term.” (327)

“In effect, we held that the warranty did not arise out of any document evidencing the sale; rather, it came
into existence by operation of law by virtue of a common law duty of strict liability that the builder-seller

owed to the first purchaser-occupant.” (328)

“Estoppel precludes a defendant from asserting the statute of limitations when his actions have fraudulently
or inequitably invited a plaintiff to delay commencing legal action until the relevant statute of limitations has
expired.” (329)

FACTUAL BACKGROUND

Pruitt constructed a speculative house on a hillside in 1973. The Donovans, the first purchasers and occupants,
bought it in May 1975 and later discovered that doors would not close properly and that the floor appeared to sag
or slope. Pruitt made an unsuccessful repair attempt in spring 1976, and the Donovans had the foundation
properly repaired in December 1979 before filing suit in December 1980.

PROCEDURAL HISTORY

The Donovans sued Pruitt in December 1980 for damages arising from allegedly faulty construction of the

foundation of their home. The trial court found that the foundation was inadequate, that repairs would cost more



than $6,000, and that Pruitt had breached an implied warranty of fitness for use, but dismissed the action as

untimely. The Court of Appeals affirmed.

DISPOSITION

affirmed
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