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SUMMARY

The Appellate Division, Second Department, affirmed an order designating Marvin Billinger a level
three sex offender under the Sex Offender Registration Act. The court held that the Supreme Court
properly assessed risk-factor points and that Billinger failed to establish grounds for a downward
departure based on his response to sex offender treatment.
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QUESTIONS PRESENTED

1. Whether the Supreme Court properly assessed 20 points under SORA risk factor 13.

2. Whether the defendant established a legally appropriate mitigating factor and the supporting facts
necessary for a downward departure from the presumptive level three SORA risk designation.

3. Whether the defendant demonstrated an exceptional response to sex-offender treatment warranting a
downward departure.

HOLDINGS

1. The Supreme Court properly assessed the defendant 20 points under risk factor 13.

2. A defendant seeking a downward departure must identify an appropriate mitigating factor not adequately
taken into account by the Guidelines and establish the facts supporting that factor by a preponderance of
the evidence.

3. A defendant's response to sex-offender treatment may support a downward departure only when the
response is exceptional, and the defendant did not prove by a preponderance of the evidence that his
response was exceptional.

KEY QUOTATIONS

“In establishing a defendant's risk level pursuant to SORA, the People bear the burden of establishing facts
supporting the determination sought by clear and convincing evidence”

“A defendant seeking a downward departure from the presumptive risk level has the initial burden of (1)
identifying, as a matter of law, an appropriate mitigating factor, namely, a factor which tends to establish a
lower likelihood of reoffense or danger to the community and is of a kind, or to a degree, that is otherwise not
adequately taken into account by the Guidelines; and (2) establishing the facts in support of its existence by a
preponderance of the evidence”

“If the defendant makes that twofold showing, the SORA court must exercise its discretion by weighing the
mitigating factor to determine whether the totality of the circumstances warrants a departure to avoid an
over-assessment of the defendant's dangerousness and risk of sexual recidivism”

FACTUAL BACKGROUND

The defendant was convicted upon his plea of guilty to rape in the first degree. At the SORA hearing, the
Supreme Court assessed 130 points, including 20 points under risk factor 13, resulting in a presumptive risk
level three designation. The defendant sought a downward departure based on mitigating circumstances,
including his response to sex-offender treatment, but the court denied the application.

PROCEDURAL HISTORY

Billinger pleaded guilty to rape in the first degree. Following a SORA hearing, the Supreme Court assessed 130
points on the risk assessment instrument, designated him a presumptive level three sex offender, and denied a



downward departure. The Appellate Division affirmed.

DISPOSITION

affirmed
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