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SUMMARY

The Oregon Court of Appeals addresses double-jeopardy issue preclusion, retrial, merger of criminal

convictions, sentencing departures, criminal-history scoring, and restitution in a prosecution involving

injuries to a child. The court held that the acquittal on first-degree assault did not preclude retrial or

related evidence for other counts, but that two first-degree criminal-mistreatment convictions had to

merge. The court reversed and remanded for entry of a single conviction on the merged counts and for

resentencing, while otherwise affirming.
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Defendant appealed a judgment imposing convictions, sentences, and
restitution after a mixed verdict at his first jury trial, a conditional no-

contest plea on retried counts, and sentencing proceedings.

The court reviewed merger rulings and sentencing for legal error,
reviewing supported trial-court factual findings with deference.
Whether conduct constituted a single criminal episode was reviewed
as a question of law, potentially dependent on historical factual
findings. Restitution evidence was reviewed in the light most
favorable to the state. Unpreserved claims were reviewed only if plain-

error review was requested and warranted.
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QUESTIONS PRESENTED

1

. Whether the jury's acquittal of first-degree assault on Count 1 barred retrial on Count 2 or barred the

state from using evidence concerning the head injury in a prosecution involving Counts 6 and 7 under

the Double Jeopardy Clause's issue-preclusion component.

. Whether the convictions on Counts 2 and 7 for first-degree criminal mistreatment had to merge because

the state failed to prove a sufficient pause between the acts.

. Whether the trial court erred by imposing departure sentences without the state pleading or timely

providing notice of enhancement facts.

. Whether the trial court improperly reconstituted defendant's criminal-history score or imposed

consecutive sentences based on convictions arising from the same criminal episode.

. Whether defendant was entitled to a jury determination of restitution under the Oregon or federal

constitutions.

. Whether the restitution award for future medical expenses was unsupported because such expenses were

not objectively verifiable or were too speculative.

HOLDINGS

1.

The acquittal of first-degree assault on Count 1 did not necessarily decide that defendant had not
intentionally or knowingly caused W's head injury; therefore, issue preclusion under the Double

Jeopardy Clause did not bar retrial on Count 2.

. The trial court did not err in denying defendant's motion to exclude evidence suggesting that he violently

attacked W and intentionally or knowingly caused W's head injury in a subsequent prosecution involving
Counts 6 and 7.

. Counts 2 and 7 had to merge into a single conviction for first-degree criminal mistreatment because the

state failed to prove a sufficient pause between the acts.

. The trial court erred by imposing upward departure sentences on Counts 2 and 7 because the state

neither pleaded enhancement facts nor provided timely notice of its intent to rely on them.

. The trial court did not err in reconstituting defendant's criminal-history score for Count 3 because the

injury offenses and the withholding-of-care offense arose from separate criminal episodes.

. Defendant was not entitled to a jury determination of restitution under Article I, section 17, of the

Oregon Constitution, the Sixth Amendment, or the Seventh Amendment.

. The restitution award for future medical expenses was affirmed because the record supported that the

expenses would be incurred and that they were objectively verifiable.



KEY QUOTATIONS

“When the same conduct or criminal episode violates only one statutory provision and involves only one
victim, but nevertheless involves repeated violations of the same statutory provision against the same victim,
there are as many separately punishable offenses as there are violations, except that each violation, to be
separately punishable under this subsection, must be separated from other such violations by a sufficient
pause in the defendant’s criminal conduct to afford the defendant an opportunity to renounce the criminal
intent.” (59)

“A sentencing court may not rely on aggravating facts that were not included either in the indictment or in

written notice to the defendant to support an upward departure.” (64-65)

“We also do not mean to imply that the recovery of ‘economic damages’ makes a restitution proceeding into a

civil proceeding. Restitution is a penalty that serves a penal purpose.” (68-69)

FACTUAL BACKGROUND

Defendant was caring for his girlfriend's two-and-a-half-year-old son, W, on December 18, 2017, when W
suffered a life-threatening head injury and numerous other injuries. W required extensive medical treatment and
suffered permanent paralysis, blindness, and other disabilities. Defendant claimed W had fallen down stairs,
while the state presented medical testimony that the injuries were inconsistent with that explanation and
indicated abuse. The trial court later ordered approximately $7.5 million in restitution, largely for future medical

expenses.

PROCEDURAL HISTORY

Defendant was initially tried on seven counts arising from injuries to a child. The jury acquitted him of some
charges, convicted him of others, and was unable to reach verdicts on Counts 2, 6, and 7. The trial court denied
defendant's motions asserting double-jeopardy issue preclusion, defendant entered a conditional no-contest plea
to Counts 2 and 7, Count 6 was dismissed, and the court imposed departure sentences and restitution. The Court
of Appeals reversed and remanded as to the merger of Counts 2 and 7 and sentencing, while affirming the
remaining challenged rulings, including restitution.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Reverse the convictions on Counts 2 and 7 and remand for entry of a judgment of a single conviction for first-
degree criminal mistreatment. Remand for resentencing on all counts; on resentencing, the court may not rely on
enhancement factors that were not pleaded or timely noticed. Affirm the judgment in all other respects, including

the restitution award.
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