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SUMMARY

The Michigan Court of Appeals affirmed the denial of Susan J. Nazem’s petition for attorney fees and
costs from the Robert W. Ashcraft Trust. The court held that MCL 700.7904(1) permits, but does not

require, an award of fees when a party enhances, preserves, or protects trust property, and that the

probate court acted within its discretion in finding that Nazem’s litigation did not benefit the entire

trust. The court also concluded that equity did not require shifting her fees to the Trust.
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Appellant appealed as of right from the Wayne Probate Court's order

denying her petition for attorney fees and costs from the trust.

A probate court's decision to award attorney fees is reviewed for an
abuse of discretion; statutory interpretation is reviewed de novo; and
factual findings are reviewed for clear error. An abuse of discretion
occurs when the decision falls outside the range of reasonable and

principled outcomes.
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QUESTIONS PRESENTED

1. Whether the probate court abused its discretion by denying Nazem's request for attorney fees and costs
from the trust under MCL 700.7904(1).

2. Whether Nazem's litigation enhanced, preserved, or protected trust property within the meaning of MCL
700.7904(1).

3. Whether justice and equity required an award of attorney fees even if the statutory conditions were

satisfied.

HOLDINGS

1. MCL 700.7904(1) authorizes, but does not require, a probate court to award costs and reasonable
attorney fees from trust property. The statute's use of the word "may" and the phrase "as justice and
equity require" leaves the award within the probate court's discretion.

2. Nazem was not entitled to attorney fees because she failed to establish that her litigation enhanced,

preserved, or protected the entire trust or provided a distinct benefit to the trust property.

KEY QUOTATIONS

“A doctrine which permits a decedent’s estate to be so charged, should, however, in our opinion, be applied
with caution and its operation limited to those cases in which the services performed have not only been
distinctly beneficial to the estate, but became necessary either by reason of laches, negligence, or fraud of the
legal representative of the estate.” (at 3)

FACTUAL BACKGROUND

Susan J. Nazem was formerly a co-trustee of the Robert W. Ashcraft Revocable Living Trust and controlled a
cottage that constituted the trust's last physical asset. After the cottage was sold, the trustees proposed reducing
Nazem's distribution by charging rent and attorney fees. Following litigation, the probate court found that
Nazem had breached her fiduciary duty by using the cottage and permitting her daughter to use it without paying
rent, imposed a total surcharge of $6,350, and denied Nazem's request for attorney fees from the trust.

PROCEDURAL HISTORY

Nazem, a former co-trustee, initially challenged her removal as trustee. After the trust property was sold, she
challenged a proposed distribution that included deductions for rent, fees, and attorney fees. Following discovery
and an evidentiary hearing, the probate court imposed a reduced surcharge against her and later denied her
petition for attorney fees under MCL 700.7904(1). The Michigan Court of Appeals affirmed.

DISPOSITION

affirmed
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