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Andreo v. Friedlander, Gaines, Cohen, Rosenthal & Rosenberg

660 F. Supp. 1362 (D. Conn. 1987) - No. H-85-551 Civil - Decided May 12, 1987

SUMMARY

The court addresses motions for summary judgment, judgment on the pleadings, and dismissal in a
dispute arising from allegedly fraudulent private placements of limited partnership interests in satellite
communication facilities. It treats the motion as one for judgment on the pleadings and analyzes the
sufficiency of the plaintiffs’ securities fraud aiding-and-abetting claims, RICO claims, statute of
limitations arguments, and state-law claims against a law firm. The court concludes that the amended
complaint adequately pleads securities fraud aiding and abetting under a recklessness standard but

does not sufficiently plead the law firm’s participation in or conspiracy to violate RICO.

CASE DETAILS

COURT United States District Court for the District of Connecticut

WRITING FOR THE COURT Blumenfeld, Senior District Judge

JURISDICTION Connecticut

DECIDED May 12, 1987

DOCKET H-85-551 Civil

DISPOSITION other

PROCEDURAL POSTURE Defendant Friedlander, Gaines, Cohen, Rosenthal & Rosenberg moved

for summary judgment, judgment on the pleadings, and dismissal of
the amended complaint. The court treated the motion as one for
judgment on the pleadings under Rules 12(c) and 12(h)(2), granted it

in part, and denied it in part.

STANDARD OF REVIEW On judgment on the pleadings, the court applied the Rule 12(b)(6)
standard, treating properly pleaded allegations as true and construing
them in favor of the nonmovant. Summary judgment was
inappropriate because discovery had been stayed and plaintiffs had not
received a reasonable opportunity to respond to facts outside the

pleadings.

PRECEDENTIAL VALUE Published federal district court opinion; persuasive authority within
the District of Connecticut and not binding on other courts except as to

the court's treatment of the case.
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QUESTIONS PRESENTED

1. Whether the motion should be treated as one for summary judgment, dismissal under Rule 12(b)(6), or

judgment on the pleadings.

2. Whether the amended complaint pleaded an aiding-and-abetting securities-fraud claim against

Friedlander Gaines with the particularity required by Rule 9(b).

3. Whether the amended complaint adequately alleged that Friedlander Gaines conducted or participated in
a RICO enterprise under 18 U.S.C. § 1962(c).

. Whether the amended complaint adequately alleged a RICO conspiracy under 18 U.S.C. § 1962(d).
. Whether the statute of limitations barred the federal and state claims.

. Whether the amended complaint stated a Connecticut third-party-beneficiary breach-of-contract claim.

N o B

. Whether CUTPA applies to claims arising from the purchase and sale of securities.

. Whether the court should retain pendent state-law claims.

o o

. Whether section 17(a) of the Securities Act of 1933 provides a private right of action in the Second

Circuit.

HOLDINGS

1. The motion was properly treated as a motion for judgment on the pleadings rather than as a motion for

summary judgment or an untimely Rule 12(b)(6) motion.

2. The amended complaint adequately stated an aiding-and-abetting securities-fraud claim against
Friedlander Gaines under Rule 9(b).

3. The amended complaint did not state a RICO claim against Friedlander Gaines under 18 U.S.C. §
1962(c).

4. The amended complaint did not adequately state a RICO-conspiracy claim against Friedlander Gaines.

5. The federal and state claims were not subject to dismissal on statute-of-limitations grounds at the

pleading stage because the allegations of fraudulent concealment sufficiently invoked equitable tolling.

6. The amended complaint adequately stated a breach-of-contract claim based on plaintiffs' alleged status

as intended third-party beneficiaries of the contract between Rabin and Friedlander Gaines.

7. CUTPA does not apply to the purchase and sale of securities, so the CUTPA claim was dismissed.



8. The court retained the state-law claims because the amended complaint stated a federal cause of action

and the state claims arose from the same occurrences.

9. Under binding Second Circuit precedent, section 17(a) of the Securities Act of 1933 provides a private

right of action.

KEY QUOTATIONS

“This does not mean that attorneys who draft such documents have an affirmative duty to verify all
information provided by their clients, or to discover if any pertinent information might have been omitted.”
(660 F. Supp. at 1368)

“These passages require "at least two acts that have a common purpose of furthering a continuing criminal
enterprise.”"” (660 F. Supp. at 1370)

“Thus, until such time as the rationale of Kirshner is overruled, plaintiffs in this circuit have a private right of
action under section 17(a).” (660 F. Supp. at 1375)

FACTUAL BACKGROUND

Sixty-seven plaintiffs purchased interests in one or more of three limited partnerships formed to build and
operate satellite communications ground stations. Plaintiffs alleged that the defendants participated in a
fraudulent scheme involving materially false financial projections, omissions, and irregularities in offering
memoranda, tax opinions, and related partnership transactions. Friedlander Gaines allegedly drafted the offering
memoranda and tax opinions and recklessly included erroneous information or omitted material information.
Plaintiffs also alleged that they were intended third-party beneficiaries of a contract between Rabin and

Friedlander Gaines.

PROCEDURAL HISTORY

Plaintiffs filed an action arising from the alleged fraudulent sale of limited partnership interests, asserting federal
securities, RICO, state statutory, and common-law claims. The court previously dismissed the original complaint
with leave to amend, and plaintiffs filed an amended complaint. The court had also dismissed claims against Peat
Marwick in a prior ruling. After the amended complaint and oral argument, the court dismissed the RICO and
CUTPA claims against Friedlander Gaines, dismissed the CUTPA claim against the other defendants on its own
motion, and allowed the securities-fraud aiding-and-abetting and third-party-beneficiary contract claims against

Friedlander Gaines to proceed.
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