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SUMMARY

The Appellate Division, First Department modified an order concerning claims arising from the forced
sale of an LLC member’s interest after default. The court dismissed the breach of contract claim
against the managing member and the breach of fiduciary duty claim, but allowed the breach of
contract claim against the company and the accounting claim to proceed. The decision applied
Delaware law under the parties’ operating agreement.
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DISPOSITION other

PROCEDURAL POSTURE Plaintiff appealed from an order of Supreme Court, New York County,
denying defendants' motion to dismiss claims for breach of contract,
breach of fiduciary duty, and an accounting.

STANDARD OF REVIEW On a motion to dismiss, the court determines whether the pleaded facts
state cognizable causes of action, accepting properly pleaded
allegations as true. The Appellate Division reviewed the pleading
sufficiency and the operating agreement as a matter of law.

PRECEDENTIAL VALUE Published intermediate appellate decision; uncorrected and subject to
revision before publication in the Official Reports.

PARTIES 930-DSIC, LLC, 930-DSIC Partner, LLC, other defendants v. DTI-
DSIC, LLC



TOPICS

breach of contract breach of fiduciary duty accounting remedies appellate procedure

PRACTICE AREAS

contracts corporate law commercial litigation remedies appellate procedure

QUESTIONS PRESENTED

1. Whether DTI-DSIC adequately pleaded breach of contract against the Managing Member.

2. Whether the exercise of contractual discretion by the Managing Member supported a breach-of-
fiduciary-duty claim.

3. Whether DTI-DSIC adequately pleaded breach of contract against the Company based on allegedly
improper deductions from forced-sale proceeds.

4. Whether DTI-DSIC adequately pleaded a cause of action for an accounting.

HOLDINGS

1. The breach-of-contract claim against the Managing Member was properly dismissed because DTI-DSIC
did not allege conduct that violated the operating agreement or that the Managing Member exercised its
contractual authority in bad faith.

2. The breach-of-fiduciary-duty cause of action was properly dismissed because the Managing Member's
exercise of contractual rights could not form the basis of that claim.

3. DTI-DSIC stated a breach-of-contract claim against the Company by alleging that the Company
improperly reduced the proceeds of the forced sales.

4. DTI-DSIC sufficiently pleaded an accounting claim by alleging that it demanded an accounting of the
forced-sale proceeds and that the Managing Member refused to provide one.

KEY QUOTATIONS

“The exercise of a contractual right cannot form the basis of a cause of action for breach of fiduciary duty”
(*2)

“Moreover, the accounting cause of action is not duplicative of the breach of contract cause of action because
the two causes of action seek different remedies.” (*3)

FACTUAL BACKGROUND

DTI-DSIC, a Missouri LLC, invested $1.85 million in 930-DSIC Company, a Delaware LLC, for an 11.22%
membership interest. After DTI-DSIC allegedly defaulted on obligations totaling $41,927, the Company and its
Managing Member conducted two forced sales of portions or all of DTI-DSIC's membership interest under the
Company's Delaware-law operating agreement. DTI-DSIC alleged that defendants improperly deducted amounts
from the sale proceeds and withheld proceeds, and it demanded an accounting that the Managing Member
refused to provide.



PROCEDURAL HISTORY

DTI-DSIC commenced an action concerning two forced sales of its membership interest in 930-DSIC Company
and alleged improper deductions and withholding of sale proceeds. Supreme Court denied defendants' motion to
dismiss the specified claims. The Appellate Division modified the order by dismissing the breach-of-contract
claim against the Managing Member and the breach-of-fiduciary-duty claim, while otherwise affirming.
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