UNITED STATES COURT OF APPEALS FOR THE TENTH CIRCUIT

Niemi v. Burgess

Niemi - No. 12-1233 - Decided September 6, 2013

SUMMARY

This published per curiam Tenth Circuit opinion addresses an interlocutory appeal from a preliminary

injunction freezing defendants' assets worldwide in litigation arising from an alleged real estate

financing fraud. The court rejects mootness and fugitive-disentitlement arguments, but concludes that

the individual plaintiffs lacked statutory standing to pursue RICO and Colorado Organized Crime

Control Act claims based on injuries derivative of corporate losses. The document includes a

September 10, 2013 order correcting clerical errors and reissuing the opinion nunc pro tunc to

September 6, 2013.
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QUESTIONS PRESENTED

1.

Whether the appeal from the June 2012 preliminary injunction was moot because the district court later

entered another injunction.

. Whether the fugitive disentitlement doctrine barred civil defendants who allegedly violated a

preliminary injunction from pursuing an interlocutory appeal.

. Whether the district court had authority under Colorado law and federal diversity jurisdiction to issue a

worldwide asset-freezing preliminary injunction in an action seeking damages.

. Whether the individual plaintiffs had statutory standing under COCCA to assert injuries that were

allegedly derivative of injuries suffered by Mesatex and its subsidiaries.

. Whether the plaintiffs could introduce forfeiture and other new statutory-standing arguments through

post-argument Rule 28(j) letters.

HOLDINGS

1.

The appeal was not moot because the June 2012 injunction continued to have independent legal effect

and was materially broader than the October 2012 injunction.

. The fugitive disentitlement doctrine did not bar the appeal because the defendants were civil litigants

who were not charged with or convicted of crimes and were not fugitives hiding from the law.

. The plaintiffs failed to establish statutory standing to pursue COCCA claims because the alleged losses

were derivative of losses suffered by Mesatex and its subsidiaries, and the plaintiffs did not demonstrate

a direct and personal injury.

. The court declined to consider the plaintiffs' newly raised nonjurisdictional forfeiture and related

arguments presented after briefing and oral argument in Rule 28(j) letters.

KEY QUOTATIONS

“Courts have adopted this rule in order to avoid turning trials and appeals into unenforceable farces.” (at 7-
8)

“But it’s long settled law that a shareholder or guarantor lacks standing to assert RICO claims when their
losses are only derivative of a corporation’s — when the individuals’ losses come about only because of the

firm’s loss.” (at 18)

“The proper function of Rule 28(j) letters, dafter all, is to advise the court of “new authorities” a party has
learned of after oral argument, not to interject a long available but previously unmentioned issue for
decision.” (at 20-21)

FACTUAL BACKGROUND



Mesatex and related companies sought financing to complete a luxury condominium project in Breckenridge.
After paying a $180,000 commitment fee and providing $2 million as collateral for a promised $250 million
loan, the loan never materialized, and the companies allegedly suffered business losses and foreclosure-related
damages. The individual plaintiffs were investors, creditors, and guarantors of the companies, but neither

Mesatex nor its subsidiaries—the entities that entered the loan arrangements and allegedly suffered the losses—
was named as a plaintiff.

PROCEDURAL HISTORY

The District of Colorado entered a June 2012 preliminary injunction freezing virtually all worldwide assets of
Lasshofer and the corporate defendants and requiring them to deposit $2.18 million in escrow. The plaintiffs
argued that the appeal was moot because of a later injunction and that the defendants should be disentitled from
appealing because they had violated the injunction. The Tenth Circuit rejected those arguments, held that the
plaintiffs had not established statutory standing to pursue their COCCA claims, vacated the June 2012
injunction, and remanded for further proceedings.

DISPOSITION

vacated

REMAND INSTRUCTIONS

The June 2012 preliminary injunction is vacated, and the case is remanded for further proceedings consistent

with the opinion.
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