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SUMMARY

The Tenth Circuit reviewed Jimmy Dean Harris’s federal habeas appeal from his Oklahoma death
sentence. The court held that counsel was ineffective for failing to seek a pretrial hearing on whether
Harris had an intellectual disability that would bar execution, reversed and remanded for an
evidentiary hearing on that claim, and remanded for reconsideration of cumulative error. The court
affirmed the denial of relief on Harris’s other claims.
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PROCEDURAL POSTURE Federal habeas appeal from the denial of relief in a capital case. The
Tenth Circuit reviewed claims involving ineffective assistance of
counsel, mitigation evidence, jury instructions and closing arguments
concerning mitigation, victim-impact testimony, and cumulative error.
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QUESTIONS PRESENTED

1. Whether trial counsel provided ineffective assistance by failing to request a pretrial hearing to determine
whether Harris had an intellectual disability that would make him ineligible for execution.

2. Whether Harris was prejudiced by counsel's failure to request the intellectual-disability hearing and
whether an evidentiary hearing was required to resolve that prejudice question.

3. Whether counsel was ineffective for failing to present additional mitigation evidence concerning
intellectual disability, borderline intellectual functioning, or mental illness.

4. Whether the jury instruction defining mitigating circumstances and the prosecutors' closing arguments
improperly restricted the jury's consideration of mitigation evidence under the Eighth and Fourteenth
Amendments.

5. Whether victim-impact testimony and other alleged errors required habeas relief.

6. Whether cumulative error required relief or further proceedings.

HOLDINGS

1. Counsel performed deficiently by failing to request a pretrial hearing on Harris's intellectual disability.
The hearing presented a risk-free opportunity to establish ineligibility for the death penalty, and the
existing evidence supplied a reasonable basis to request it.

2. Harris was entitled to an evidentiary hearing because the OCCA's no-prejudice determination rested on
an unreasonable factual finding concerning expert Martin Krimsky's opinion, and the conflicting
evidence had never been evaluated by a factfinder under the applicable Oklahoma intellectual-disability
standard.

3. Harris was not entitled to habeas relief on the claim that counsel inadequately presented evidence of
borderline intellectual functioning.

4. Harris was not entitled to habeas relief on the claim that counsel inadequately presented mental-health
mitigation evidence.



5. The OCCA reasonably rejected Harris's constitutional challenge to the mitigation instruction and closing
arguments. Although the first prosecutor improperly argued that mitigation had to reduce moral
culpability, the instructions as a whole and the second prosecutor's argument reasonably could be
understood to permit consideration of all mitigation evidence.

6. The cumulative-error claim was remanded for reconsideration because the court was remanding the
intellectual-disability ineffective-assistance claim.

KEY QUOTATIONS

“In our view, the district court should have conducted an evidentiary hearing to decide this claim, so we
reverse and remand for further consideration.” (1)

“Bypassing this opportunity constituted a deficiency in the representation.” (17)

“Although factual disputes preclude us from deciding the issue of prejudice, Mr. Harris is entitled to an
evidentiary hearing.” (36)

“Through these statements, the prosecutor effectively told the jury that the mitigation evidence mattered only
if it tended to reduce Mr. Harris’s culpability, creating a risk that one or more jurors believed that they could
not consider constitutionally relevant evidence of mitigation.” (75)

FACTUAL BACKGROUND

Harris shot at his former wife, her employer Merle Taylor, and Taylor's daughter after marital difficulties, a
divorce, restraining orders, and a dispute over retrieving his tools. Taylor was killed and Harris's former wife
was wounded. Harris was convicted of first-degree murder and attempted murder, and after a penalty-phase
retrial the jury found aggravating circumstances and again recommended death. The record contained conflicting
evidence concerning Harris's intellectual functioning, adaptive deficits, and mental illness, including IQ scores
below 70 and expert opinions differing on whether he had an intellectual disability.

PROCEDURAL HISTORY

Harris was convicted of first-degree murder and sentenced to death. The Oklahoma Court of Criminal Appeals
reversed the original death sentence and remanded for a penalty-phase retrial; after the 2005 retrial, the death
sentence was reimposed. Harris pursued direct and state post-conviction review, then filed a federal habeas
petition in the Western District of Oklahoma. The district court denied relief. The Tenth Circuit reversed and
remanded for an evidentiary hearing on prejudice arising from counsel's failure to request a pretrial intellectual-
disability hearing and for reconsideration of cumulative error, while affirming the denial of relief on the
remaining claims.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS



The district court must conduct an evidentiary hearing on prejudice arising from counsel's failure to request a
pretrial intellectual-disability hearing, permit expert testimony concerning whether Harris satisfies Oklahoma's
applicable intellectual-disability test, and reconsider the cumulative-error claim in light of the remanded
proceedings. The denial of habeas relief on the other claims was affirmed.
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