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SUMMARY

The opinion addresses Winston-Salem State University’s motion to dismiss claims arising from Becky
Mussat-Whitlow’s termination. The court holds that sovereign immunity bars the plaintiff’s North
Carolina Equal Employment Practices Act claims, while concluding that her FMLA interference claim
is inadequately pleaded and her FMLA retaliation claim is plausibly alleged based principally on the
temporal proximity between her leave and termination. The motion to dismiss is granted in part and
denied in part.
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PROCEDURAL POSTURE Defendant moved to dismiss the amended complaint under Federal
Rules of Civil Procedure 12(b)(1), 12(b)(2), and 12(b)(6). The court
dismissed the NCEEPA claims and the FMLA interference claim, but
allowed the FMLA retaliation claim to proceed.

STANDARD OF REVIEW On a facial Rule 12(b)(1) challenge, the court accepts well-pleaded
factual allegations as true and asks whether they plausibly invoke
subject-matter jurisdiction, disregarding mere legal conclusions. Under
Rule 12(b)(6), the court separates legal conclusions from factual
allegations, assumes the well-pleaded factual allegations are true, and
determines whether they plausibly show entitlement to relief.
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QUESTIONS PRESENTED

1. Whether North Carolina's statutory waiver for certain state-employee claims waived Winston-Salem
State University's sovereign immunity from the plaintiff's NCEEPA wrongful-discharge claims.

2. Whether the alleged purchase of liability insurance waived the university's sovereign immunity from the
NCEEPA claims.

3. Whether the amended complaint plausibly alleged FMLA interference based on the university's alleged
failure to permit or protect anticipated leave for eye surgery.

4. Whether the amended complaint plausibly alleged FMLA retaliation based on the plaintiff's termination
28 days after returning from protected FMLA leave.

HOLDINGS

1. North Carolina General Statutes section 143-300.35 does not waive Winston-Salem State University's
sovereign immunity from NCEEPA claims because the statute expressly identifies the Fair Labor
Standards Act, Age Discrimination in Employment Act, Family and Medical Leave Act, and Americans
with Disabilities Act, but not the NCEEPA.

2. The alleged purchase of liability insurance by Winston-Salem State University did not waive the
university's sovereign immunity from the plaintiff's NCEEPA claims.

3. The amended complaint failed to plausibly allege FMLA interference because the plaintiff did not allege
that she notified the university of her intended eye-surgery leave, including its anticipated timing and
duration.

4. The amended complaint plausibly alleged FMLA retaliation because the plaintiff engaged in protected
FMLA activity, suffered the adverse action of termination, and alleged a causal connection based on her
termination 28 days after returning from FMLA leave.

KEY QUOTATIONS

“The Court will not imply waiver where it clearly does not exist.” (8)

“Thus, Plaintiff fails to plausibly allege interference because she never gave Defendant notice of her intended
leave.” (12)

“Thus, Plaintiff plausibly alleged her retaliation claim.” (16)

FACTUAL BACKGROUND

Plaintiff worked for Winston-Salem State University from approximately 1999 until her termination on January
30, 2023, serving as Director of Institutional Assessment and Research from 2009 onward. She took FMLA



leave for a torn meniscus and foot condition and later took a second FMLA leave while hospitalized for a
mental-health condition and diagnosed with post-traumatic stress disorder. After returning from the second
leave, she alleged that she was treated differently and that the university terminated her 28 days after her return;
she also alleged that she intended to take additional FMLA leave for eye surgery but had not notified the
university of the timing or duration of that leave.

PROCEDURAL HISTORY

Plaintiff filed suit in the Superior Court of Forsyth County, North Carolina, asserting claims under the North
Carolina Equal Employment Practices Act and the Family and Medical Leave Act. Defendant removed the
action to the Middle District of North Carolina on April 7, 2025, and moved to dismiss. The court granted the
motion in part and denied it in part, dismissing Counts One through Three and the FMLA interference claim with
prejudice while permitting the FMLA retaliation claim to proceed.
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