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SUMMARY

The Supreme Court of South Dakota considered consolidated conversion actions involving an
agricultural lender's security interest in cattle sold through two livestock auction barns. The court
addressed compliance with South Dakota's requirement to offer to file a criminal complaint, protection
under the federal Food Security Act, the effect of applying sale proceeds to antecedent debts, and the
evidentiary requirements for proving conversion. The judgments were affirmed in part, reversed in
part, and remanded.
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QUESTIONS PRESENTED

1. Whether Fin-Ag's offer to file a criminal complaint complied with SDCL 57A-9-609.1.

2. Whether the Food Security Act protected the auction barns from state-law conversion liability for cattle
sold under the name C & M Dairy.

3. Whether Pipestone forfeited Food Security Act protection by retaining sale proceeds to satisfy
antecedent debts.

4. Whether Fin-Ag established a prima facie case of conversion, including ownership or a security interest
in the cattle, unauthorized sales, and damages.

5. Whether the effective financing statement's description of the collateral as dairy cattle was seriously
misleading.

HOLDINGS

1. A secured creditor complies with SDCL 57A-9-609.1 by offering to file a criminal complaint against the
debtor; the statute does not additionally require the creditor to inform a state's attorney, the attorney
general, or a law-enforcement agency of the offer.

2. The auction barns took cattle sold under the name C & M Dairy free of Fin-Ag's security interest under
the Food Security Act because C & M Dairy was the seller, was not listed on the effective financing
statement, and was treated as the Berwalds' alter ego that created the security interest.

3. Pipestone was not protected by the Food Security Act to the extent it retained sale proceeds to satisfy C
& M Dairy's preexisting debt for cattle previously purchased on account.

4. Fin-Ag made a prima facie showing that the cattle were Berwalds' collateral subject to its security
interest and that the sales were unauthorized.

5. The circuit courts did not adequately address the disputed damages, mitigation, bankruptcy-recovery,
and related conversion issues; those issues required remand rather than summary judgment for the
auction barns.

KEY QUOTATIONS

“Although a buyer in the ordinary course is generally protected by the FSA, it loses that protection when it
acts as a lender by retaining sale proceeds to satisfy an antecedent debt.” (41)

“Conversion is the unauthorized exercise of control or dominion over personal property in a way that
repudiates an owner's right in the property or in a manner inconsistent with such right.” (44)

“Although these conflicting facts relating to Fin-Ag's knowledge and conduct might, in other legal contexts,
create an issue of fact relating to implied authorization, implied authorization through course of dealing is not
recognized as a matter of law in this UCC context.” (46)



FACTUAL BACKGROUND

Fin-Ag held a perfected security interest in the Berwalds' farm products, including cattle, and filed an effective
financing statement listing the Berwalds but not the d.b.a. C & M Dairy. The Berwalds sold cattle through
Pipestone and South Dakota Livestock under the name C & M Dairy, and the auction barns either paid proceeds
to C & M Dairy or applied them to C & M Dairy's antecedent purchase debts. After the Berwalds defaulted and
filed Chapter 11 bankruptcy, Fin-Ag pursued conversion claims against the auction barns for failing to remit the
proceeds.

PROCEDURAL HISTORY

Fin-Ag sued Pipestone and South Dakota Livestock for conversion of cattle proceeds allegedly subject to Fin-
Ag's perfected security interest. The circuit court in the Pipestone action granted summary judgment for Fin-Ag
on some sales and for Pipestone on others; the circuit court in the South Dakota Livestock action granted
summary judgment for Fin-Ag. The South Dakota Supreme Court affirmed in part, reversed in part, and
remanded after rehearing under SDCL 15-24-4.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Affirm the conclusions that Fin-Ag's offers complied with SDCL 57A-9-609.1; affirm the Pipestone judgment
insofar as Pipestone was protected for the February 5, 2004 C & M Dairy sale and insofar as it lacked Food
Security Act protection for proceeds applied to antecedent debts; reverse the South Dakota Livestock judgment
for C & M Dairy sales; reverse the judgment on the nine South Dakota Livestock sales occurring before March
10, 2003 as time-barred; and remand all non-Food-Security-Act-protected sales for further proceedings
concerning conversion, damages, mitigation, authorization, waiver, and related issues.
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