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SUMMARY

The Supreme Court of Ohio affirmed the Public Utilities Commission of Ohio’s order allowing Duke

Energy Ohio, Inc. to recover through natural-gas distribution rates costs associated with retiring its

propane caverns. The court held that the deferred costs could be treated as costs of rendering public-

utility service under R.C. 4909.15(A)(4), rather than being subject to the used-and-useful standard in

R.C. 4909.15(A)(1).

CASE DETAILS
COURT

WRITING FOR THE COURT

JURISDICTION
DECIDED
DOCKET
DISPOSITION

PROCEDURAL POSTURE

STANDARD OF REVIEW

PRECEDENTIAL VALUE

Supreme Court of Ohio

Brunner, J.; Kennedy, C.J.; Fischer, J.; DeWine, J.; Hanni, J.;
Hawkins, J.; Shanahan, J.

Supreme Court of Ohio
June 5, 2026
2024-1505

affirmed

The Office of the Ohio Consumers’ Counsel appealed the Public
Utilities Commission of Ohio’s order allowing Duke Energy Ohio, Inc.
to recover through natural-gas distribution rates deferred costs

associated with retiring propane caverns.

Under R.C. 4903.13, the court reverses, vacates, or modifies a
commission order only when the order is unlawful or unreasonable.
The appellant bears the burden of demonstrating unlawfulness or
unreasonableness. The court independently reviews questions of law,
does not reweigh evidence or second-guess factual determinations, and
reviews the commission’s implementation of broad statutory criteria

for reasonableness.
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QUESTIONS PRESENTED

1. Whether the commission unlawfully or unreasonably permitted Duke Energy to recover the deferred
retirement-related costs under R.C. 4909.15(A)(4), rather than applying the used-and-useful standard in
R.C. 4909.15(A)(1).

2. Whether the commission’s alternative finding that the propane caverns were used and useful was against

the manifest weight of the evidence.

3. Whether the commission abused its discretion by declining to make the challenged rates subject to

refund while the appeal was pending.

HOLDINGS

1. The commission did not err by refusing to apply R.C. 4909.15(A)(1)’s used-and-useful standard because
the deferred amount had been removed from Duke Energy’s plant account and treated as an expense

rather than as a capital investment in rate-base property.

2. The commission reasonably and lawfully determined that the entire deferred amount associated with
retiring the propane caverns was a cost to Duke Energy of rendering public-utility service under R.C.
4909.15(A)(4).

3. The court did not decide the OCC’s challenge to the commission’s alternative used-and-useful finding
because that issue was moot, and it rejected the refund argument because the OCC could not show harm
or prejudice.

KEY QUOTATIONS

“The valuation of a public utility’s used-and-useful property (i.e., rate base) under R.C. 4909.15(A)(1) and its
costs of providing service under R.C. 4909.15(A)(4) are two separate components of the rate-setting process.”
(121)

“We acknowledged the statement in Consumers’ Counsel that R.C. 4909.15(A)(4) was “‘designed to take into
account the normal, recurring expenses incurred by utilities,”” but we found the statement to be “dictum and
not part of the holding.”” (Y 41)

“Utility companies will inevitably retire outdated facilities to ensure safe and reliable service.” (Y 42)

FACTUAL BACKGROUND



Duke Energy used propane caverns for more than 60 years as a seasonal source of natural-gas supply and to
support system pressures. After constructing and placing a replacement natural-gas pipeline into service, Duke
Energy disconnected and retired the caverns and began decommissioning them. The commission approved
deferral of the remaining net book value, decommissioning costs, and propane-inventory costs, and later allowed

Duke Energy to recover approximately $29 million in deferred costs through customer rates.

PROCEDURAL HISTORY

Duke Energy obtained commission approval to abandon its propane caverns and defer specified retirement-
related costs. In Duke Energy’s subsequent distribution base-rate case, the commission permitted recovery of
approximately $29 million in deferred costs under R.C. 4909.15(A)(4), and denied the OCC’s rehearing
applications. The OCC appealed to the Supreme Court of Ohio, which affirmed the commission’s order and

dismissed as moot the challenge to the commission’s alternative used-and-useful finding.
DISPOSITION

affirmed
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