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SUMMARY

The South Dakota Supreme Court considered whether a domestic abuse protection order could be
entered by default when the respondent did not personally attend the hearing but appeared through
authorized counsel. The court held that the circuit court abused its discretion by entering a default
because counsel appeared to defend the case; it reversed and remanded for a hearing on the petition.
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QUESTIONS PRESENTED

1. Whether a circuit court may enter a domestic abuse protection order by default when the respondent's
attorney appears at the hearing on the respondent's behalf and is authorized to present a defense.

2. Whether the hearing notices and Sixth Circuit Rule 95-1 permitted entry of a default judgment without a
formal application and the written notice required by SDCL 15-6-55(b)(1).

HOLDINGS

1. A domestic abuse protection order may not be entered by default solely because the respondent did not
personally attend the hearing when the respondent's attorney appeared on the respondent's behalf and
was authorized to present a defense. The court should proceed with the hearing with counsel
participating, or, if the respondent's personal presence is essential, require the petitioner to subpoena the
respondent.

2. Even if Arch were required to personally appear, the circuit court could not enter a default judgment
without the notice required for an application for default judgment. The court should have proceeded ex
parte on the petition or required a formal application for default judgment with at least three days'
written notice.

KEY QUOTATIONS

“Myril appeared at the protection order hearing by counsel and the hearing should have proceeded with
counsel participating on Myril’s behalf.” (¶ 18)

“Even if Cynthia’s notice of hearing required Myril to personally appear for the protection order hearing, the
circuit court should have directed Cynthia to proceed with the hearing ex parte in Myril’s absence.” (¶ 18)

FACTUAL BACKGROUND

Cynthia Blair-Arch alleged that her brother, Myril Arch II, threatened her and others, damaged her property with
a pickup truck, harassed her, and interfered with access to her residence and restaurant. She sought a five-year
domestic abuse protection order, and the circuit court issued a temporary order pending a hearing. At the January
24, 2014 hearing, Arch did not appear personally, but his attorney appeared, stated that he was authorized to
present Arch's defenses, and argued that Blair-Arch still had the burden of proving her case.

PROCEDURAL HISTORY

Cynthia Blair-Arch filed a petition for a domestic abuse protection order, and the circuit court issued a temporary
order and scheduled multiple hearings. At the final hearing, Arch's counsel appeared and stated that counsel was
authorized to defend, but the circuit court entered a five-year protection order by default based on Arch's
personal nonappearance. The South Dakota Supreme Court reversed and remanded for a hearing on the petition.

DISPOSITION

reversed_and_remanded



REMAND INSTRUCTIONS

The circuit court must conduct a hearing on Cynthia Blair-Arch's petition for a protection order. The court may
proceed with Arch's counsel participating, or otherwise follow the required procedure for an ex parte hearing or a
properly noticed application for default judgment. Blair-Arch's motion for appellate attorney's fees was denied.
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