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SUMMARY

The Supreme Court of North Dakota affirmed David L. Thorson's convictions for two counts of gross
sexual imposition. The court held that the State's failure to disclose a form 960 suspected-child-abuse
report did not constitute reversible obvious error or a Brady violation because Thorson failed to show
prejudice, and he could have obtained the report with reasonable diligence.
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QUESTIONS PRESENTED

1. Whether the State violated N.D.R.Crim.P. 16 by failing to provide Thorson with a copy of the form 960
report.

2. Whether the State violated Brady v. Maryland and due process by suppressing the form 960 report.

3. Whether the nondisclosure constituted reversible obvious error warranting reversal of the convictions
and a new trial.

HOLDINGS

1. Assuming the form 960 report was discoverable under N.D.R.Crim.P. 16, Thorson was not entitled to
relief because he failed to show that nondisclosure prejudiced his defense.

2. Thorson failed to establish a Brady violation because he did not show that disclosure of the report would
probably have changed the outcome and did not act with reasonable diligence to obtain the report.

3. The State's failure to provide the form 960 report did not constitute reversible obvious error, and
Thorson was not entitled to reversal or a new trial.

KEY QUOTATIONS

“Having reviewed the record for obvious error, we conclude Thorson has failed to meet his burden of
establishing there was plain error that affected his substantial rights, causing him to suffer serious injustice.”
(660 N.W.2d at 585)

FACTUAL BACKGROUND

Thorson was convicted of two counts of gross sexual imposition arising from separate incidents in which he
touched the vagina of his girlfriend's nine-year-old daughter. The investigating officer's investigation began after
an August 28, 2001, form 960 report of suspected child abuse was filed with the Department of Human Services.
Although the police report disclosed to Thorson referred to the form 960 report, the State did not provide
Thorson a copy of it. The defense argued that the delayed reporting supported a theory that the accusation was
fabricated by the victim's mother after her relationship with Thorson ended.

PROCEDURAL HISTORY

Thorson was charged with and convicted by a jury of two counts of gross sexual imposition. During trial, the
investigating officer testified about a form 960 report that had not been disclosed to the defense and was not
admitted into evidence. Thorson had not raised the discovery issue in the district court, so the Supreme Court
reviewed it for obvious error and affirmed the judgment.
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