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SUMMARY

The Texas Court of Appeals, Third District, affirmed the denial of the Texas Alcoholic Beverage
Commission’s plea to the jurisdiction and motion for summary judgment in Earl Pearson’s race-
discrimination lawsuit. The court held that statements attributed to TABC employees in Pearson’s
affidavit were largely admissible as opposing-party statements and that one statement constituted
direct evidence creating a genuine issue of material fact regarding discriminatory intent. The court
affirmed the trial court’s order.
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QUESTIONS PRESENTED

1. Whether the trial court abused its discretion by admitting statements in Pearson's affidavit over TABC's
hearsay objection.

2. Whether the statements attributed to TABC employees were supported by personal knowledge.

3. Whether TABC preserved its argument that Pearson's affidavit was a sham affidavit.

4. Whether Pearson's evidence raised a genuine issue of material fact that race was a motivating factor in
TABC's decision to terminate him, thereby supporting TCHRA jurisdiction and defeating summary
judgment.

HOLDINGS

1. The statements attributed to TABC Executive Chief Robert Saenz and Human Resources Director Don
Rupp were not hearsay because they qualified as opposing-party statements made by TABC employees
concerning matters within the scope of their employment while the employment relationship existed.

2. The trial court did not abuse its discretion by overruling TABC's personal-knowledge objection because
an employee's position may establish personal knowledge of matters learned in the usual course of
employment, and Saenz and Rupp were presumed to have personal knowledge of the employment
matters about which they spoke.

3. TABC failed to preserve its sham-affidavit objection because it raised that alleged defect for the first
time on appeal and did not obtain a ruling from the trial court.

4. Pearson's evidence, particularly Saenz's statement that TABC had "fired the wrong black guy,"
constituted direct evidence of discriminatory animus and raised a genuine issue of material fact as to
whether race was a motivating factor in TABC's termination decision.

KEY QUOTATIONS

“We conclude that the trial court did not abuse its discretion in determining that each of these requirements
was met.” (8)

“constitutes direct evidence of discrimination.” (11)

“we conclude that Pearson established a genuine issue of material fact as to the ultimate jurisdictional issue
in this case: whether race was a motivating factor in TABC’s decision to terminate him.” (13)

“Accordingly, the trial court did not err in denying TABC’s plea to the jurisdiction and motion for summary
judgment.” (13)

FACTUAL BACKGROUND

Pearson, an African-American employee who had worked for TABC since 2009 and had become Chief of
Enforcement, was notified on July 5, 2017, that his employment was being terminated. TABC told him the



agency was moving in a new direction and that he was not part of it; a white male later replaced him. Pearson's
affidavit recounted statements by TABC Executive Chief Robert Saenz that TABC had made a mistake and had
"fired the wrong black guy," as well as statements by Human Resources Director Don Rupp that Pearson's
performance had nothing to do with the termination.

PROCEDURAL HISTORY

Earl Pearson sued TABC under Chapter 21 of the Texas Labor Code, alleging that TABC terminated him
because of his race. TABC filed a plea to the jurisdiction and motion for summary judgment, arguing that
governmental immunity had not been waived because Pearson failed to establish a prima facie discrimination
claim or raise a fact issue regarding pretext. The trial court overruled TABC's evidentiary objections to Pearson's
affidavit and denied the plea and motion. TABC brought an interlocutory appeal.

DISPOSITION

affirmed
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