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SUMMARY

The United States District Court for the District of Massachusetts dismissed Emilio Herrera's pro se
action challenging the revocation of a Florida concealed-carry permit. The court concluded that the
complaint lacked factual allegations, failed to state a viable claim under 42 U.S.C. § 1983, did not
support diversity jurisdiction, and was filed in an improper venue. The court denied leave to proceed
in forma pauperis and dismissed the action under its inherent authority, finding amendment would be
futile.
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DISPOSITION dismissed

PROCEDURAL POSTURE Pro se plaintiff filed a complaint asserting diversity and federal-
question jurisdiction and sought leave to proceed in forma pauperis.
The district court sua sponte denied in forma pauperis status and
dismissed the action under its inherent authority.

STANDARD OF REVIEW The court conducted a sua sponte review of subject-matter jurisdiction
and the sufficiency of the pro se complaint, construing the filings
liberally but dismissing where jurisdiction was absent, the pleading
lacked an arguable legal or factual basis, or amendment would be
futile.
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QUESTIONS PRESENTED

1. Whether the court had subject-matter jurisdiction based on federal-question jurisdiction under the
Second Amendment or 42 U.S.C. § 1983.

2. Whether diversity jurisdiction existed under 28 U.S.C. § 1332(a) when the defendant was a state agency
or an extension of the state.

3. Whether venue was proper in the District of Massachusetts under 28 U.S.C. § 1391(b).

4. Whether the complaint stated a claim for relief and whether amendment would be futile.

5. Whether the court could deny in forma pauperis status and dismiss the action sua sponte under its
inherent authority.

HOLDINGS

1. A state, including its agencies and departments, is not a “person” within the meaning of 42 U.S.C. §
1983; therefore, Herrera could not maintain a § 1983 claim against the identified Florida state entity.

2. Diversity jurisdiction did not exist because a state or state entity is not a citizen of a state for purposes of
28 U.S.C. § 1332(a), and therefore cannot satisfy the complete-diversity requirement.

3. Venue was not proper in the District of Massachusetts because the defendant was located in Florida and
the events giving rise to the claim occurred in Florida.

4. The court could dismiss the action sua sponte under its inherent authority because the complaint lacked
factual allegations, failed to state a claim, and could not be cured by amendment.

KEY QUOTATIONS

“A state (including its agencies and departments) is not a “person” within the meaning of Section 1983.”

“Even with a generous reading of the complaint, it fails to state a claim upon which relief can be granted.”

“In light of the nature of the claims asserted, the Court finds that amendment would be futile.”

FACTUAL BACKGROUND

Herrera, a Massachusetts resident who stated that he was homeless, filed a pro se complaint against an entity
identified as “municipal” at an Orlando, Florida address. The complaint contained no factual allegations, but the
civil cover sheet indicated that he sought relief for the involuntary revocation of a concealed-carry permit
without compensation. The court determined that the identified defendant was the Orlando Regional Office of
the Florida Department of Agriculture and Consumer Services and treated the action as a challenge to a Florida
agency's revocation of Herrera's concealed-carry permit.



PROCEDURAL HISTORY

Herrera filed a complaint challenging the revocation of a Florida concealed-carry permit, identifying the
defendant as a municipal entity at the address of a Florida Department of Agriculture and Consumer Services
regional office. The court independently examined subject-matter jurisdiction, found no viable § 1983 claim, no
diversity jurisdiction, improper venue, and failure to state a claim. It concluded amendment would be futile,
denied leave to proceed in forma pauperis, and dismissed the action.
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