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Jervey v. City of Marietta

274 Ga. 754 (Ga. 2002) - Decided February 4, 2002

SUMMARY

The Georgia Supreme Court reviewed a challenge to the City of Marietta’s denial of rezoning for

property proposed for development as a Walgreens store. Applying the balancing test for

unconstitutional takings in zoning cases, the court held that the existing office and institutional

classification served the substantial public interest of buffering an adjoining residential area and

affirmed the trial court’s judgment for the City.
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Jervey appealed by discretionary appeal from a trial-court judgment
for the City in his action alleging that the City's denial of rezoning

constituted an unconstitutional taking.

The appellate court does not weigh the evidence; it reviews the trial
record and will not disturb the trial court's findings unless they are

clearly erroneous.
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1. Whether the trial court applied the correct legal standard in determining whether the City's denial of

rezoning and existing OI classification constituted an unconstitutional taking.

2. Whether the evidence required a finding that the City's zoning classification caused a significant

detriment to Jervey without a substantial relation to the public health, safety, morality, and welfare.

HOLDINGS

1. The relevant inquiry is whether the current zoning classification causes the property owner a significant
detriment having no substantial relation to the public health, safety, morality, and welfare, rather than

simply whether the denial of the requested rezoning was an unconstitutional taking.

2. The OI classification did not constitute an unconstitutional taking because the City demonstrated a
substantial public benefit in protecting surrounding residential neighborhoods and Jervey did not present
clear and convincing evidence requiring a contrary result.

KEY QUOTATIONS

“The actual standard for determining the existence of an unconstitutional taking is whether the current 01
zoning classification causes the property owner a significant detriment having no substantial relation to the
public health, safety, morality, and welfare.” (274 Ga. 754)

“This state uses a balancing test to determine whether the police power has been properly exercised. The test
weighs the benefit to the public against the detriment to the individual.” (274 Ga. 755)

“On appeal, it is not the function of the appellate court to weigh the evidence, but to look instead to the trial

record. Unless the findings are clearly erroneous, they should not be disturbed on appeal.” (274 Ga. 755)

FACTUAL BACKGROUND

Richard Jervey owned 2.278 acres in Marietta at a major intersection and sought rezoning from office and
institutional use to neighborhood retail commercial use for a Walgreens store. The City denied the application
and retained the OI classification, in part to provide a buffer for an adjoining residential area. The trial court

concluded that the zoning classification did not constitute an unconstitutional taking.

PROCEDURAL HISTORY

Jervey applied to rezone property from office and institutional (OI) to neighborhood retail commercial (NRC) to
permit development of a Walgreens store. The City denied the application, and Jervey filed an unconstitutional-
takings action. The trial court found no unconstitutional taking, and the Supreme Court of Georgia granted

discretionary review and affirmed.
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