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SUMMARY

The United States Court of Appeals for the Federal Circuit reviewed Commerce’s application of

adverse facts available in an antidumping-duty administrative review involving Peer Bearing

Company—Changshan. The court held that the importer had a duty to maintain access to EP data

because it knew that the proper methodology for calculating the antidumping margin was disputed and

that the data might be requested. The court vacated the Court of International Trade’s decision and

remanded with instructions to reinstate Commerce’s adverse-facts-available determination and margin

calculation.
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The Timken Company appealed the United States Court of
International Trade's judgment affirming Commerce's second remand

redetermination in an antidumping-duty administrative review.

The Federal Circuit re-applies the statutory standard of review applied
by the Court of International Trade and upholds Commerce's
determination unless it is unsupported by substantial evidence on the

record or otherwise not in accordance with law.
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QUESTIONS PRESENTED

1. Whether 19 U.S.C. § 1677e(b) permits Commerce to apply adverse facts available when the respondent

failed to maintain data that Commerce first requested on remand.

2. Whether substantial evidence supported Commerce's determination that Peer Bearing failed to act to the

best of its ability by not maintaining access to export-price data during the administrative and judicial

proceedings.

HOLDINGS

1. Section 1677e(b) permits Commerce to apply adverse facts available when a respondent fails to
maintain information that a reasonable and responsible importer should have anticipated being called

upon to produce, even if Commerce first requests the information on remand.

2. Substantial evidence supported Commerce's determination that Peer Bearing failed to cooperate to the

best of its ability by not maintaining access to the export-price data.

KEY QUOTATIONS

“To comply with “the best of its ability” provision, an importer must maintain access to information so long
as that information is the type that a reasonable and responsible importer would have known was required to

be maintained.” (766 F.3d at 1403)

“We hold that where, as here, there is a dispute over the proper methodology that Commerce should use to
calculate the antidumping duty margin, and the respondent has notice of the dispute at a time when the
respondent has access to the data needed to determine the U.S. price according to either methodology, the

respondent has a duty to maintain access to the data.” (766 F.3d at 1404)

FACTUAL BACKGROUND

Peer Bearing Company - Changshan imported tapered roller bearings subject to an antidumping-duty order and
sold them through an unaffiliated U.S. importer and its U.S. affiliate. Commerce initially calculated the U.S.
price using constructed-export-price data, but later determined that export-price data should be used. Peer
Bearing had not provided the corresponding export-price data and, after a change in ownership, could no longer
obtain it. Commerce concluded that Peer Bearing failed to cooperate to the best of its ability by failing to

maintain access to the data and applied adverse facts available.

PROCEDURAL HISTORY



Commerce initially calculated Peer Bearing's antidumping margin using constructed-export-price data, later
changed to an export-price methodology, and on the first remand applied adverse facts available after Peer
Bearing could not produce export-price data. The Court of International Trade rejected that application and
remanded. Commerce then calculated a margin using the available constructed-export-price data under protest,
and the Court of International Trade affirmed. The Federal Circuit vacated that judgment and remanded with
instructions to reinstate Commerce's adverse-facts-available determination and margin calculation from the first

remand.
DISPOSITION

vacated

REMAND INSTRUCTIONS

The Court of International Trade was instructed to reinstate Commerce's application of adverse facts available

and its calculation of Peer Bearing's margin in the first remand redetermination.
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