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SUMMARY

The Supreme Court of Iowa held that the City of Sioux City was not immune from liability for

removing a barricade during the Big Parade before the area was clear, resulting in injuries caused by a

drunken driver. The court rejected discretionary-function immunity under lowa Code section 670.4(3)

and third-party-causation immunity under section 670.4(10), and found that the city had not preserved

its section 668.10(1) argument. The court also upheld the jury’s apportionment of eighty-five percent

fault to the city and fifteen percent to the driver, affirming on both the appeal and cross-appeal.
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The City of Sioux City appealed after a jury found it 85 percent at
fault for Cheryl Messerschmidt's injuries and entered a million-dollar
verdict for Cheryl and Kelvin Messerschmidt. The Messerschmidts
cross-appealed the trial court's allowance of the City's late amendment

adding an Iowa Code section 670.4(10) immunity defense.

Immunity issues and the applicability of statutory immunity are
reviewed for correction of errors at law. The jury's apportionment of
fault is reviewed to determine whether substantial evidence supports it.
The allowance of an amendment to pleadings is reviewed for abuse of

discretion.
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City of Sioux City v. Cheryl Messerschmidt, Kelvin Messerschmidt
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QUESTIONS PRESENTED

1. Whether the City's decision to remove the temporary road barricade was protected by discretionary-

function immunity under Iowa Code section 670.4(3).

2. Whether the City could assert immunity under Iowa Code section 668.10(1) for liability relating to a

traffic-control device when the defense was not raised below.

3. Whether Iowa Code section 670.4(10), concerning damage caused by a third party or event not under

municipal supervision or control, immunized the City from liability for removing the barricade.

4. Whether substantial evidence supported the jury's apportionment of 85 percent fault to the City and 15

percent fault to the drunken driver.

5. Whether the trial court abused its discretion by allowing the City to amend its answer after the close of
the Messerschmidts' case in chief to add the section 670.4(10) defense.

HOLDINGS

1. The City's decision to remove the barricade was not protected by discretionary-function immunity
because, although the decision involved judgment or choice, it was an ad hoc operational decision rather

than a policy-making decision involving social, economic, or political considerations.

2. The City failed to preserve its claim that lowa Code section 668.10(1) barred assigning it a percentage of

fault because the City did not raise the defense below and the trial court had no opportunity to rule on it.

3. Section 670.4(10) did not immunize the City because the City's removal of a barricade was not an action

similar to the statute's enumerated examples of issuing permits, inspecting, or investigating.

4. Substantial evidence supported the jury's determination that the City was negligent, that its negligence
was a proximate cause of Cheryl Messerschmidt's injuries, and that fault should be apportioned 85

percent to the City and 15 percent to the drunken driver.

5. The court did not decide whether the trial court abused its discretion by allowing the City to amend its
answer after the close of the Messerschmidts' case because section 670.4(10) did not immunize the City

and the issue was therefore unnecessary to the disposition.

KEY QUOTATIONS

“If the city's action involved a "high degree of discretion and judgment... in weighing alternatives and making
choices with respect to public policy and planning," the city should be immune from liability.” (654 N.W.2d at
882)

“The term "otherwise" is not so broad as to include every municipality action or omission.” (654 N.W.2d at
884)



“Substantial evidence in the record supports the jury's conclusion that the city was liable in part for Cheryl's
injuries.” (654 N.W.2d at 886)

FACTUAL BACKGROUND

During Sioux City's Big Parade, the City provided barricades to block a riverfront frontage road while large
crowds remained in the area. After the evening parade and fireworks, a parade security official ordered the
barricades removed even though approximately 1,500 to 2,000 people were still present. Shortly afterward, an
underage drunken driver drove onto the road and struck the golf cart occupied by Cheryl Messerschmidt, who
was injured. The golf carts lacked lights or reflective material, the area was poorly lit, and there were no warning
signs alerting drivers that people remained in the area.

PROCEDURAL HISTORY

The Messerschmidts sued Sioux City after Cheryl was injured when a drunken driver struck the golf cart in
which she was seated after the City removed a road barricade during the Big Parade. The City asserted
discretionary-function immunity and later added an immunity defense based on third-party fault. The trial court
denied the City's directed-verdict and new-trial arguments, allowed the late amendment, and upheld the jury's

apportionment of fault. The Supreme Court of lowa affirmed on both the appeal and cross-appeal.
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