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SUMMARY

This partial dissent addresses whether a contractual provision waiving consequential damages and
stating that no claim shall be made for such damages constitutes both a damages waiver and a
covenant not to sue. Justice Boyd concludes that Westlake breached the covenant by asserting
consequential-damages claims and that James should recover the attorney’s fees incurred in defending
those claims. The dissent agrees that Westlake’s oral notice did not substantially comply with the
contract’s written-notice requirement and that Westlake could not recover replacement costs.
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QUESTIONS PRESENTED

1. Whether the contractual language providing that no claim shall be made for consequential damages
constitutes a covenant not to sue, in addition to a waiver of consequential damages.

2. Whether breach of that covenant would permit James to recover attorney's fees incurred in defending
Westlake's consequential-damages claims.

3. Whether oral notice could constitute substantial compliance with the contract's written-notice
requirement.

4. Whether Westlake could recover the costs incurred when it replaced James after providing oral rather
than written notice.

HOLDINGS

1. Oral notice cannot constitute substantial compliance with a contractual written-notice requirement.

2. Westlake could not recover the costs it incurred when it replaced James because its oral notice failed to
substantially comply with the contract's written-notice requirement and the contract did not otherwise
authorize recovery of those costs.

3. The contract's statement that "no claim shall be made" for consequential damages constituted a covenant
not to sue for such damages, separate from the mutual waiver of consequential damages.

4. Because Westlake breached the covenant not to sue for consequential damages, James was entitled to the
jury's award of attorney's fees incurred in defending against Westlake's consequential-damages claims.

KEY QUOTATIONS

“But I conclude that the parties’ agreement that “no claim shall be made” for consequential damages
constitutes a covenant not to sue for such damages.” (at 1)

“The difference between these provisions is paramount because the mutual waiver of consequential damages
simply bars recovery, while the promise not to sue constitutes a covenant that, if breached, enables the other
party to recoup its costs incurred in defending that suit.” (at 2)

“Because Westlake breached the contract’s covenant not to sue for consequential damages, I would reverse
the court of appeals’ contrary holding and reinstate the jury’s award of the attorney’s fees James incurred in
defending against Westlake’s claims for consequential damages.” (at 3)

FACTUAL BACKGROUND

The parties' contract stated that neither party would be liable to the other for consequential damages and that no
claim would be made for such damages. Westlake asserted a claim against James seeking damages that, in
Justice Boyd's view, were consequential damages, and James incurred attorney's fees defending against those
claims. The jury awarded James those fees, but the court of appeals rejected the award as to the consequential-
damages provision.



PROCEDURAL HISTORY

Westlake asserted claims against James, including claims for consequential damages, and the jury awarded
James attorney's fees incurred in defending against those claims. The court of appeals held that the
consequential-damages provision did not support that award. The case reached the Supreme Court of Texas on
James's petition for review. Justice Boyd would have reversed the court of appeals on that issue and reinstated
the jury's attorney-fee award.
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