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SUMMARY

The Tennessee Supreme Court answered a certified question concerning whether Tennessee
Department of Human Services regulations governing child care centers impose vicarious liability on
a licensee for an employee's criminal acts committed outside the scope of employment. The court
distinguished Gleaves v. Checker Cab Transit Corp. and held that references to a licensee's "ultimate
responsibility" in definitional regulations do not, absent fault by the licensee, impose such liability.
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QUESTIONS PRESENTED

1. Whether Tennessee Department of Human Services regulations governing the licensing and operation of
day-care centers impose vicarious liability on a licensee for an employee's criminal acts occurring
outside the scope of employment and absent fault by the licensee.

2. Whether the rationale of Gleaves v. Checker Cab Transit Corp. extends to the Tennessee day-care
licensing regulations, particularly the regulations' designation of the licensee as having 'ultimate
responsibility' for the facility.

HOLDINGS

1. The applicable Tennessee Department of Human Services regulations do not, absent fault on the part of
the licensee, provide a basis for vicarious liability for an employee's criminal acts occurring outside the
scope of employment.

2. The statutorily imposed vicarious-liability rationale of Gleaves does not extend to the Tennessee
Department of Human Services rules governing the licensing of day-care centers.

KEY QUOTATIONS

“In the absence of direct language to the contrary, we find that the deliberate use of the term "ultimate
responsibility" cannot reasonably be construed as being legally synonymous with unlimited vicarious
liability.” (681-682)

“We conclude that applicable DHS regulations do not, in the absence of fault on the part of a licensee,
provide a basis for vicarious liability for the criminal acts of an employee that occur outside the scope of
employment.” (682)

FACTUAL BACKGROUND

Aramark operated a Nashville-area day-care facility where the Houghtons enrolled their infant daughter. Daniel
Towery, an Aramark employee who assisted and supervised children, was later convicted of child rape and
aggravated sexual battery involving children at the facility; he denied abusing Jane Doe. The Houghtons sought
to impose liability on Aramark for Towery's acts, which the federal district court determined occurred outside the
scope of his employment.

PROCEDURAL HISTORY

The Houghtons sued Aramark in Tennessee state court on theories including respondeat superior, negligent
hiring and supervision, and statutory liability arising from alleged sexual abuse of their daughter by an Aramark
employee. They voluntarily nonsuited that action and filed a subsequent suit in federal district court. In response
to Aramark's motion for partial summary judgment, the federal district court certified to the Tennessee Supreme
Court whether the rationale of statutorily imposed vicarious liability in Gleaves applied to Tennessee day-care
licensing regulations.
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